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The Affirmative Action Showdown of 1986: Implications 

for Higher Education ................ Monique Weston Claque 171 


When the Supreme Court decided to hear three affirmative action 
cases during the 1985 term, it set the stage for what the press 
referred to ‘‘as a critical showdown between the Reagan Ad- 
ministration and the civil rights movement.’’ The administration 
lost the showdown when the Court unequivocally negated the 
Justice Department’s uncompromising, color-blind, victim- 
specific view of the Constitution and Title VII. But having crossed 
the threshold that divides race preferences from race neutrality, 
the justices merely began the complicated and uncompleted task 
of answering a number of interrelated questions that clarify the 
preconditions and limits of voluntary affirmative action prefer- 
ences: What qualifies them? Who may initiate them? What may be 
done? For what racial groups may they be initiated? Some 
answers were proffered, but rarely in the form of a clear majority 
voice. This article explores these complex 1986 Supreme Court 
decisions and their implications for affirmative action in hiring, 
promotions, layoffs, and admissions in institutions of postsecon- 
dary education. The article also discusses, first in anticipation, 
and subsequently in a postscript added as this article was being 
prepared for publication, the Supreme Court’s March 1987 deci- 
sion which extended affirmative action preferences to women as 
well as to racial minorities. 


Human Tissues Research: Who Owns the Results? 
eA Oy wis 6 64 aehguas Ghee adh trey ee Allen B. Wagner 259 


Academic biotechnology came of age with the development of 
genetic and hybridoma engineering. Unlike prior medical 
science, biotechnology involves both tangible and intangible 
research results. The circumstances of tangible continuity be- 
tween human tissue entering the research process and tangible 
research products has lead to a new claim of interest over research 
results asserted by the source of human research tissue. This arti- 
cle explores the property interest in the results of research genera- 
ly, and the effect of human tissue involvement. Acknowledging 
some uncertainty in the law, the article points to some safe har- 
bors for lawful access ab initio and tenders considerations against 
any modification of the general allocation of interests in research 
results (merely because the subject of research is human tissue). 








Revocation of Academic Degrees by Colleges and Universities 
Bernard D. Reams, Jr. 283 


Litigation involving the revocation of recision of a previously 
awarded academic degree because of academic dishonesty or 
plagiarism by a college or university has increased significantly 
in the past three years. Emerging constitutional questions and 
procedural issues have been addressed recently by the courts in— 
Waliga v. Board of Trustees of Kent State University, Crook v. 
Baker and Abalkhair v. Claremont University Center. This article 
examines these decisions in light of the private—public universi- 
ty dichotomy and explores legal processes to which a university 
must be alert when seeking revocation of a graduate’s academic 
degree. 


The Law of Higher Education and the Courts: 1986 
Fernand N. Dutile 


The year 1986 witnessed many important developments for the 
law of higher education. This article, the first in a series of annual 
reviews, reports the impact of the judiciary on higher education 
during that year and reflects not only the most important 
developments, but those as well that reflect the variety and tex- 


ture of the expanding tapestry of the law of higher education. 
Following an introduction, the article explores developments 
concerning the institution, developments affecting the employ- 
ment situation of faculty and staff, and developments relating to 
students. 
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3. Voluntary Layoff Preferences in Public 
Employment 

The Supply of Affirmative Action in Higher 
Education 
Affirmative Action: For Whom?...............++. 
1. Racial Minorities 
2. Affirmative Action Preferences for Women 

TV. Sortinc OuT AND SUMMING UP 


V. Postscript: SUMMING UP REVISITED 


I do not envy the District Court its task of sorting out what this Court 
has and has not held today. 


Justice Thurgood Marshall, dissenting in Wygant v. Jackson Board of 
Education (1986). 


Brennan, J., announced the judgment of the Court and delivered the 
opinion of the Court with respect to Parts I, II, II, and VI, in which 
Marshall, Blackmun, Powell, and Stevens, JJ., joined, and in Parts II-A, 
III, and VI of which O’Connor, J., joined, and an opinion with respect to 
Parts IV, V, and VII, in which Marshall, Blackmun, and Stevens, JJ., 
joined. Powell, J., filed an opinion concurring in part and concurring in 
the judgment. O’Connor, J., filed an opinion concurring in part and 
dissenting in part. White, J., filed a dissenting opinion. Rehnquist, J., 
filed a dissenting opinion, in which Burger, C.J., joined. 


From the Syllabus of the Slip Opinion in Sheet Metal Workers v. EEOC 
(1986). 


INTRODUCTION 


When the Supreme Court agreed to hear Wygant v. Jackson Board 
of Education,’ Loca! 28 of Sheet Metal Workers v. EEOC,? and Inter- 
national Association of Firefighters v. City of Cleveland* during the 
1985 term, it set the stage for ‘‘a critical showdown between the Reagan 
administration and the civil rights movement ... .’’* The administra- 
tion treated all three cases as crucial tests of affirmative action in public 
employment. All three involved challenges by white employees to 
affirmative action plans. All of the plans contained employment pref- 





1 746 F.2d 1152 (6th Cir. 1984), cert. granted, 53 U.S.L.W. 3692 (Mar. 26, 1985), 
rev'd, 106 S. Ct. 1842 (1986). 

2 753 F.2d 1172 (2d Cir. 1985), cert. granted, 54 U.S.L.W. 3191 (Oct. 8, 1985), 
aff'd, 106 S. Ct. 3019 (1986). 

3 753 F.2d 479 (6th Cir. 1985), cert. granted sub nom. Local 93, Int’l Ass’n of 
Firefighters v. City of Cleveland, 54 U.S.L.W. 3139 (Oct. 8, 1985), aff'd, 106 S. Ct. 3063 
(1986). 

* Kamen, Court Confronts Reagan Agenda: Activist Conservatives Posed to Do 
Battle in New Term, Wash. Post, Oct. 7, 1985, at A9, col. 2. 
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erences which benefited racial minorities who were not individually 
proven victims of unlawful bias. These plans exemplified what the 
Justice Department, under the Reagan administration, with its color- 
blind, individual rights interpretation of the U.S. Constitution and 
statutes, condemned. The Justice Department’s amicus brief in Wygant 
argued that ‘‘[t]he Equal Protection Clause does not mention any of the 
characteristics that divide, such as race, religion, or national origin. . . . 
It sees only ‘person{s].’ ’’> The Supreme Court disagreed. It held that 
sometimes the Constitution and Title VII may see the color of a person’s 
skin. 

Whether the fourteenth amendment and Title VII must always be 
race-neutral were both fundamental and threshold questions posed by 
the three affirmative action cases. If the Court had affirmed a race-blind 
vision, there would have been little to discuss except the devastating 
effect of its decisions on preferential affirmative action.® Rejection of 
the administration’s color-blind position, however, begs a great deal of 
discussion. The antithesis of the administration’s ‘‘never’’ was not 
‘“‘always,’’ but rather a nuance-laden ‘‘sometimes.’’ In answering the 
threshold questions, the Court initiated the complicated, and still un- 
completed task of articulating the preconditions and the bounds of 
lawful, minority race preferences. To that task the Justices added further 
frustration for those who seek the Court’s guidance. Justice Marshall’s 
rueful comment, quoted at the outset, was a reflection on the multiple 
opinions, on a variety of issues, concurring and dissenting, in whole 
and in part, that characterize not only Wygant, but Firefighters and 
Sheet Metal Workers as well. In sum, to refer to the Court as a collective 
entity at the end of its 1985 term is generous.’ 

The remainder of this article has four parts. Section I sets the 
background for the affirmative action showdown of 1986. Section II 
provides a summary overview of the denouement and conclusions for 
higher education. Section III, the main body of the article, examines 
questions addressed by the Justices, first generally and then in detail, 





5 Brief for the United States as Amicus Curiae Supporting Petitioners at 7, Wygant 
v. Jackson Bd. of Educ., 106 S. Ct. 1842 (1986) (No. 84-1340). 

* Justice Brennan noted in Sheet Metal Workers that ‘‘[t]he Courts of Appeals have 
unanimously agreed that racial preferences may be used in appropriate cases to remedy 
past discrimination under Title VII.’’ 106 S. Ct. at 3037 & n.28 (citing the Circuit Court 
cases). 

7 Paradise v. Prescott, 767 F.2d 1814, aff'd, United States v. Paradise, 107 S. Ct. 
1053 (1987), affirmed the constitutionality of a temporary, court-ordered plan requiring 
the promotion of one black Alabama state trooper for every white state trooper. In its 
1986 term, the Supreme Court thus answered, as a collective entity, one question left 
open during its 1985 term: that is, whether a court may ever order race-based promotions, 
or any preferences that are not victim-specific. Except for issues related to judicial 
authority, Paradise’s extreme facts, including uncontradicted, blatant, long-term, contin- 
uous discrimination that excluded blacks from the upper ranks in defiance of court- 


ordered relief, suggests the limited application of the decision to higher education 
settings. 
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by analyzing the preconditions and bounds of lawful racial preferences. 
This section analvzes the implications for postsecondary education. 
Section IV, finally, summarizes and reflects on the most important 
implications of the Supreme Court’s affirmative action cases. 


I. BEFORE THE DENOUEMENT 


The outcome of the showdown between the administration’s indi- 
vidual rights position and group-based affirmative action preferences, 
supported by many organizations in the loose coalition of the civil 
rights movement,® had been far from certain. The Court’s landmark 
decision in United Steelworkers v. Weber? upheld minority hiring- 
training preferences initiated by a private employer under Title VII of 
the Civil Rights Act of 1964.1° But the Supreme Court had never upheld, 
through a majority opinion, minority preferences in public employ- 
ment.’? Unlike the private affirmative action plan challenged in Weber, 
voluntary public sector preferences demand a constitutional interpre- 
tation. The Court cannot suggest that if it misreads the political will 
when interpreting Title VII, ‘‘it has the assurance that ... Congress 
may set a different course if it so chooses,’’’* as it could in a strictly 
statutory case. The stakes were higher in Wygant than in Weber because 
a fourteenth amendment decision presumes greater judicial authority 
vis-a-vis the elected branch. If the Court goes beyond or against the 
will of Congress, Congress cannot set a different course.** A constitu- 
tional interpretation, furthermore, imposes greater constraints on new 
Justices with differing interpretations. 

There were statutory uncertainties also. Dictum in the Court’s 
decision in Firefighters Local Union, No. 1784 v. Stotts’* appeared to 
endorse the administration’s position with respect to the remedial 





8 Organizations that submitted amicus briefs on behalf of the Jackson School Board 
in Wygant included: NAACP, NOW, Mexican-American Legal Defense Fund, NEA, a 
coalition of Congressmen, including Don Edwards, Chairman of the Civil Rights Com- 
mittee. 

® 443 U.S. 193 (1979). 

10 42 U.S.C. § 2000(e) (1964). 

" In Fullilove v. Klutznick, 448 U.S. 448 (1980), a majority of Justices upheld a 
provision of the Public Works Employment Act of 1977, requiring that at least ten percent 
of federal funding be set aside to purchase services and supplies from minority-owned 
businesses. Justice Burger’s opinion, identified as the judgment of the fragmented Court, 
emphasized the exclusive authority of Congress to deal with discrimination in American 
society. 

2 443 U.S. at 216 (Blackmun, J., concurring). 

3 For an analysis of affirmative action jurisprudence in light of questions concerning 
the allocation of political power, see M. Clague, Affirmative Action Employment Dis- 
crimination: The Higher Education Fragment, 2 HIGHER EDUCATION: HANDBOOK OF THEORY 
AND RESEARCH (J. Smart, ed. 1986). 

* 467 U.S. 561 (1984). 








1987] AFFIRMATIVE ACTION 175 


authority of courts under Section 706(g) of Title VII.’* Stotts required 
only that the Supreme Court determine whether the district court had 
exceeded its authority under Title VII’s seniority safeguard provision" 
by ordering an affirmative action layoff plan that contravened a ‘“‘bona 
fide’ seniority system: that is, one ‘‘negotiated ... and maintained 
free from any discriminatory intent.’’*? The Supreme Court ruled that 
the lower court exceeded its authority under Section 703(h) and offered 
a ‘‘victim-specific’’ interpretation of Section 706(g), Title VII’s general 
provision governing the remedial power of the courts. The Congres- 
sionally determined policy behind Section 706(g), the Court said, is to 
provide make-whole relief only to those who have been actual victims 
of illegal discrimination.’’** 

[A] slam dunk .... one of the greatest victories of all time,”’ 
proclaimed the Solicitor General, who had argued against the minority 
preferences in Stotts.1* Although the Reagan Justice Department exag- 
gerated what the Court actually held,”° others also read the Stotts’ 
dictum as signaling a potentially far-reaching retreat on affirmative 
action, which the lower federal courts had developed.?* A ‘‘sharp 
departure . . . an unfortunate decision which may substantially under- 
cut the benefits that have been obtained through enforcement of civil 
rights laws,’’?? lamented Barry Goldstein, who was the NAACP Defense 
Fund attorney, and had defended the district court’s race-conscious 
order. ‘‘Affirmative action was pretty well interred,’’ mourned dissent- 


ing Justice Harry Blackmun.”* Although the Stotts dictum on court- 





8 Section 706(g) provides in part: ‘‘No order of the court shall require the ... 
hiring, reinstatement, or promotion of an individual as an employee, or the payment to 
him of any back pay ... for any reason other than discrimination on account of race, 
color, religion, sex or national origin ... .’’ 42 U.S.C. § 2000(e)-5(a) (1981). 

16 Section 703(h) provides in part: ‘‘Notwithstanding any other provision of this 
title, it shall not be an unlawful employment practice for an employer to apply different 
standards of compensation, or different terms, conditions, or privileges of employment 
pursuant to a bona fide seniority or merit system... .’’ 42 U.S.C. § 2000(e)-2(h) (1981). 

1” In 1980, the City of Memphis and its black firefighters agreed to a settlement 
which was incorporated into a consent decree and provided for the hiring and promotion 
of black firefighters until the fire department reached the goal of a work force that 
reflected the proportion of blacks in the labor force of the county. The issue posed in 
Stotts was the lawfulness of the lower court’s 1981 order mandating, over the objections 
of the city, a layoff plan to protect the newly hired blacks during a period of retrenchment. 

8 Stotts, 467 U.S. at 579-80. 

1° Barbash, High Court Rules for Seniority, Not Affirmative Action, Wash. Post, 
June 13, 1984, at 17, col. 1. 

20 The Court’s decision held only that the district court exceeded its authority under 
§703(h), the seniority safeguard provision of Title VII, when it ordered a race-based layoff 
plan in contravention of a ‘‘bona fide’’ seniority system (one ‘‘negotiated ... and 
maintained free from discriminatory intent’’). This §703(h) holding did not state that 
courts may only order victim-specific relief under §706(g). 

21 See supra note 6. 

22 See Barbash, supra note 19. 

23 Justice Blackmun reportedly made this statement at the Cosmos Club in Wash- 
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ordered remedies did not contradict Weber’s position on voluntary 
affirmative action remedies, its race-blind, individual rights emphasis 
collided with Weber’s acceptance of group reparations.”* 

The Individual Rights Plank of the 1984 Republican Party Platform 
had repudiated ‘‘quota systems and preferential treatment.’’?> The Jus- 
tice Department had led, and, reinforced by its color-blind interpretation 
of Stotts, continued to lead the assault against affirmative action. Several 
of its numerous initiatives** focused directly on higher education. It 
opposed the use of ‘‘racial ‘objectives’ and other selection devices for 
students . . . faculty and staff,’’ contained in a proposed settlement of 
the lengthy desegregation litigation involving Tennessee State Univer- 
sity.?” In 1984 it argued that the government lacked the resources to 
enforce the goals and timetables imposed by Executive Order 11,246 
on institutions of higher education.”* That Executive Order, the most 
comprehensive affirmative action regulation governing employment in 
higher education, requires academic institutions, like other government 
contractors, to develop written affirmative action plans that set hiring 





ington, D.C., Brennan Raps High Court’s Rights Ruling, Houston Chron., Oct. 25, 1984, 
at 2. 

24 For more extensive discussion of this point, see Morris, Affirmative Action and 
“‘Quota’’ Systems, 28 Epuc. L. Rep. 1203 (1986). 

25 N.Y. Times, Aug. 22, 1984, at A10, col. 2. 

2 The Justice Department filed motions to eliminate hiring goals from finalized 
consent decrees. Seaver, Memphis Did Not Kill Affirmative Action, N.Y. Times, July 1, 
1984. It filed reverse discrimination lawsuits. See, e.g., Saperstein, U.S. Sues D.C. on 
Hiring Plan, Wash. Post, Mar. 12, 1985, at 1, col. 1. It also intervened through amicus 
briefs on the side of white plaintiffs in reverse discrimination suits. See, e.g., Brief for 
the United States as Amicus Curiae, Boston Firefighters Union, Local 718 v. Boston 
Chapter, NAACP, 106 S. Ct. 3063 (1986) (No. 84-1999); Brief for the United States as 
Amicus Curiae, Britton v. South Bend Community School Corp., 593 F. Supp. 1223 
(N.D. Ind. 1984) (Nos. S82-283 & 485). It wrote to fifty state and local jurisdictions 
asking them to delete hiring goals for women and minorities that had been incorporated 
in court orders and consent decrees. Localities Resist Antibias Program Revisions, Wash. 
Post, Apr. 3, 1985, at A1, col. 1. It instructed the EEOC and the Office of Federal 
Contract Compliance (OFCCP) to desist from negotiating agreements containing goals and 
quotas. Barbash & Sawyer, Justice Department Declares Win Over Racial Quotas, Wash. 
Post, June 14, 1984, at Ai, col. 2: Williams, EEOC Shifting Its Anti-Bias Policy, Wash. 
Post, Feb. 13, 1985, at A1. 

27 Memorandum of the United States in Opposition to Entry of Proposed Stipulation 
of Settlement, Geier v. Alexander, 593 F. Supp. 1263 (M.D. Tenn. 1984). 

® Brief for Appellants at 21, Adams v. Bell, 743 F.2d 42 (D.C. Cir. 1984). Originally 
issued in 1965 by President Johnson, the Executive Order requires that plans be based 
on an analysis of the employer’s work force, the availability of ‘‘qualified’’ minorities 
and women, and expected turnover in the employer’s work force. In 1972 the Office for 
Civil Rights issued the Higher Education Guidelines, interpreting for academic contractors 
the general prohibitions and affirmative obligations of the Executive Order. Higher 
Education Guidelines for Executive Order 11,246, U.S. Dept. of HEW, Office for Civil 
Rights, Oct. 1972 [hereinafter Guidelines]. The Guidelines do not require that academic 
contractors advertise position vacancies, but they do require an explicit commitment to 
equal employment opportunity in ‘‘recruiting announcements and advertisements’’ if 
created. Guidelines at 6. 
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goals for minorities and women. The Justice Department added that 
enforcing the Executive Order against institutions of higher education 
wasted the resources of the Office of Federal Contract Compliance 
Programs [hereinafter OFCCP] because of the ‘‘extremely limited’’ em- 
ployment opportunities in institutions of higher education.” Subse- 
quently the Justice Department attempted to eliminate altogether the 
goals and timetables provisions from the Executive Order, an initiative 
addressed in dictum by a majority of Justices in Sheet Metal Workers.** 

The administration’s uncompromisable ‘‘first principle’’**—that the 
equal protection clause and anti-discrimination statutes are and should 
be race and gender-blind—is simple. Race, ethnicity and gender may 
never lawfully be the basis of preferences. Minority individuals who 
can prove that the defendant has unlawfully discriminated against them 
are entitled to remedies, even if this affects innocent whites.** But such 
victim-specific relief does not confer preferential treatment. Although 
it is sometimes referred to as affirmative action, it is at most make- 
whole relief.** It seeks only to place identified minority discriminatees 
‘‘in the situation that would have existed had the discrimination not 
occurred.’’*5 


Il. THE DENOUEMENT: A SUMMARY OVERVIEW 


In each of the three affirmative action cases decided in 1986, a 
majority of Justices rejected the administration’s color-blind arguments. 
A unanimous Supreme Court rejected the Justice Department’s color- 
blind, victim-specific interpretation of the equal protection clause of 
the fourteenth amendment* and a majority of the Court rejected a color- 
blind view of Title VII. Without doubt, the administration iost the 
showdown it had sought at the level of first principles. 

Although the Court ruled the particular preferential layoff plan in 
Wygant unconstitutional, at least six Justices, and perhaps all, sup- 





2° Brief for Appellants at 21, Adams v. Bell, 743 F.2d 42 (D.C. Cir. 1984). 

3° See Kurtz and Perl, Brock May Lose Authority Over Affirmative Action: Revised 
Executive Order Would Be Victory For Meese, Wash. Post, Oct. 11, 1985, at A2, col. 5. 

31 See 106 S. Ct. 3019, 3045-47 (1986) (Brennan, J.) and 3060 (O’Connor, J., 
concurring). 

2 Brief for the United States as Amicus Curiae Supporting Petitioners at 28, Wygant 
v. Jackson Bd. of Educ., 106 S. Ct. 1842 (1986) (No. 84-1340). 

°° Innocent in the context of affirmative action case law refers to non-minorities 
who do or did not engage in discriminatory actions. That innocent non-minority indi- 
viduals benefit from ‘‘labor market advantages accruing to being born . . . white male”’ 
is not taken into account by the judicial term innocent non-minorities. B. BERGMANN, THE 
ECONOMIC EMERGENCE OF WOMEN 165 (1986). 

3 Back-pay, competitive seniority, promotion, reinstatement and attorney’s fees, 
are forms of individual make-whole relief. 

% See Brief for the United States, supra note 5, at 28. 

%6 The fourteenth amendment reads in part: ‘‘nor [shall any State] deny to any 
person within its jurisdiction the equal protection of the laws.’’ It governs, of course, 
the public sector. U.S. Const. amend. XIV. 
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ported the view that preferential hiring goals, designed to remedy 
voluntarily the public employer’s own present or past discrimination, 
might be constitutional.*” This employer-specific position with regard 
to the source of discrimination is not victim-specific with regard to the 
remedy. Similarly, the Court’s ruling in Firefighters validated the notion 
of voluntary, public sector preferences under Title VII. The Court’s 
1979 decision in Steelworkers v. Weber*® had previously affirmed the 
lawfulness under Title VII of a race-based training quota in private 
industry. The Court in Firefighters neither endorsed nor invalidated the 
promotion preferences contained in the consent decree which settled 
the suit brought against the city of Cleveland by an organization of 
black and Hispanic firefighters.** However, it held that a consent decree, 
which it equated with voluntary action, need not be limited to make- 
whole relief. 

The Court’s decision in Sheet Metal Workers,*° finally, dealt the 
administration’s interpretation of Stotts the most definitive blow. Seven 
Justices agreed that the provision governing judicial relief under Section 
706(g) did not restrict a district court to an award of victim-specific, 
make-whole relief in exceptional circumstances of proven discrimina- 
tion. They agreed that Stotts suggested only that make-whole relief 
must be victim-specific, but that a court was not limited to such relief.” 





37 Chief Justice Burger and Justice Rehnquist joined Justice Powell’s opinion, voicing 
support for preferential affirmative action hiring goals. The Chief Justice had carefully 
linked his previous endorsement of racial preferences to the fact that Congress had created 
them. Fullilove v. Klutznick, 448 U.S. 448, 490 (1980). Justice Rehnquist had never 
before been associated with an opinion deviating from color-blindness. Justice O’Connor 
concurred with Powell’s view that remedying past employer discrimination might justify 
minority hiring preferences. Unlike Justices Powell, Rehnquist, and White, however, she 
did not agree that preferential layoffs are always unconstitutional. Justice White rejected 
preferential layoffs in Wygant, but he has never repudiated the position he took in Bakke, 
that a public university may initiate preferential minority admissions to redress societal 
discrimination. He did not deal with the constitutionality of voluntary hiring preferences 
in Wygant, but he was one of the five-vote majority in Weber. Justices Marshall, Brennan, 
and Blackmun’s support for preferences designed to remedy societal discrimination goes 
beyond, but not against, Powell’s institution-specific position. Justice Stevens, by es- 
chewing the employment discrimination framework in Wygant, voiced support for de- 
cisions of school boards that seek to create and maintain a multi-ethnic teaching faculty. 
Wygant v. Jackson, 106 S. Ct. at 1868 (Stevens, J., dissenting). 

3° 443 U.S. 193 (1979). 

3° The only issue the Supreme Court decided in Firefighters was whether the district 
court was barred by § 706(g) from approving a consent decree that may benefit minority 
individuals who were not ‘‘actual victims’’ of the employer’s discrimination. It was left 
to the district court to determine whether the promotion preferences v’ »lated § 703 of 
Title VII and the 14th Amendment. Section 703 contains the statute’s general language 
which prohibits discrimination ‘‘because of ... race, color, religion, sex, or national 
origin.’’ In Weber, the Court held that this section did not absolutely prohibit private 
and voluntary affirmative action preferences reserving fifty percent of the openings in a 
craft training program for black workers. 

* 106 S. Ct. at 1842. 

“1 Justice Brennan noted in his opinion in Sheet Metal Workers that the district 
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The Court affirmed, by a 5-to-4 vote, the forward looking, race-conscious 
remedy decreed by the district court. This remedy included a 29.3% 
nonwhite union membership goal, and a Fund to be used exclusively 
to recruit, counsel, tutor and financially support potential nonwhite 
applicants. This rejection of the administration’s interpretation of the 
Stotts dictum is even more striking because two dissenters, Justice 
O’Connor and Justice White, who authored the Stotts opinion, did not 
rule out all race-conscious judicial relief for nonvictims under Section 
706(g). They dissented because of objections to particular features of 
the court-mandated affirmative action plan.” 

Thus, a majority of the Supreme Court rejected the administration’s 
categorical imperative. They agreed for the first time that hiring and 
possibly promotion preferences in public employment, which benefit 
minority individuals who are not proven victims of discrimination, are 
not always precluded by the equal protection clause or Title VII. 

These cases directly relate to legal issues surrounding higher ed- 
ucation. Wygant involved a successful challenge by a public school 
teacher to a minority retention layoff provision contained in Jackson, 
Michigan’s collective bargaining agreement.** A majority of the Justices, 
but not in a majority opinion, agreed that the layoff provision violated 
the equal protection clause of the fourteenth amendment. However, the 
layoff provision was atypical because the lower courts linked it to the 
school system’s goal of matching the percentage of minority teachers 
to the percentage of minority students in the school district. Therefore, 
the Supreme Court’s rejection of Jackson’s affirmative action layoffs did 
not rule out all layoff plans designed to preserve minority hiring gains.“ 
Nevertheless, a public college or university that responds to the im- 
perative of retrenchment with a layoff plan that seeks to give special 
protection to untenured minorities is likely to face a demanding stand- 
ard of justification. The Court did not reach a consensus in Wygant on 
strict scrutiny, which is the most stringent standard of constitutional 





court, consistent with Stotts, only awarded back pay to ‘‘actual victims of discrimination.”’ 
106 S. Ct. at 3049 n.44. 

«2 They both found the membership goal unlawful under § 706(g) because of its 
quota-like inflexibility, whatever the label attached to it. Additionally Justice O’Connor 
dissented from the Court’s approval of the minority-only Fund, an issue considered in 
greater detail below. 106 S. Ct. at 3019. 

4 Article XII. B. 1 of the collective bargaining contract provided ‘‘except that at 
no time will there be a greater percentage of minority personnel laid off than the current 
percentage of minority personnel employed at the time of the layoff.’’ 546 F. Supp. 1195, 
1198 (E.D. Mich. 1982). 

#4 Justices Marshall, Brennan, Blackmun, and Stevens would have affirmed Jackson’s 
affirmative action layoff plan. Justice Powell, joined by Chief Justice Burger and Justice 
Rehnquist, rejected layoffs because their heavy burden is focused on a few innocent non- 
minorities. Justice O’Connor rejected Jackson’s particular plan as it was portrayed and 
justified by the courts below. However, she refused to go along with Justice White’s 
categorical rejection of race-conscious layoffs or Justice Powell’s view that layoffs always 
impose a greater burden on non-minorities than other forms of affirmative action. 
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review used in cases involving differential treatment based on race 
when the discriminatees, unlike those in Wygant, are a minority race. 
No majority opinion expressly insisted that the school board adduce a 
compelling justification for its minority layoff preferences, or that the 
board demonstrate that the classification was the most ‘narrowly tai- 
lored’’ means for satisfying its compelling interest.** Nevertheless, if 
one includes Justice White’s position in an earlier case** (for he did 
not take a position in Wygant on the appropriate standard of review) a 
majority of the Court probably has opted for strict scrutiny when the 
discriminatees are white, that is, in ‘‘reverse discrimination’’*’ cases.** 
Thus, the likelihood that the Court would affirm layoff policies that 
protect racial minorities and women at the expense of white males is 
small, especially if alternative policies refute the claim that layoffs are 
the most narrowly tailored means of protecting recent minority hiring 
gains. 

The focus of the Court’s rejection of the Justice Department’s color- 
blind position in Wygant was the majority’s support for certain minority 
hiring preferences designed to redress the consequences of discrimi- 
nation that can be traced to a public institution’s own actions. It was 
unclear whether a majority would also support minority hiring prefer- 
ences in institutions not guilty of past or continuing discrimination. 
Finally, Wygant also implied, and Sheet Metal Workers directly ex- 
pressed support for the goals and timetables’ provisions of Executive 
Order 11,246.*° 

The most significant aspect of Firefighters was its treatment of a 
consent decree as a voluntary agreement rather than as a coercive court 
order under the fourteenth amendment, as well as under Title VII. 





4s The Court has not applied a strict scrutiny analysis, which treats race-based 
classifications as suspect, to classifications based on gender. The Court has wavered on 
a standard of review in gender cases, but in Mississippi Univ. for Women v. Hogan, 458 
U.S. 718 (1982), it reconfirmed the ‘‘intermediate standard of review’’ first agreed upon 
in Craig v. Boren, 429 U.S. 190 (1976). This standard demands more than a mere 
rationality justification. Classifications based on gender ‘‘must serve important govern- 
mental objectives and must be substantially related to the achievement of those objec- 
tives.’’ Id. at 197. 

46 Regents of the Univ. of Cal. v. Bakke, 438 U.S. 265, 387 & n.7 (1978). 

47 The phrase reverse discrimination is now commonplace in litigation involving a 
non-minority plaintiff challenging discriminatory preferences for blacks. It is, however, 
a loaded term, because it suggests that preferences designed to enhance the status of a 
racial group that suffered a history of segregation and subjugation is the moral equivalent 
of preferences for a dominant group that imposed segregation and subjugation on the 
minority. 

«© In United States v. Paradise, Justice Brennan simply stated that ‘‘some elevated 
level of scrutiny is required when a racial or ethnic distinction is made for remedial 
purposes.’’ United States v. Paradise, 107 S. Ct. 1053 (1987) (Justice Brennan’s opinion 
announcing the judgment, but not a majority opinion of the Court.) Because of his 
opposition to affirmative action preferences, Justice Scalia is likely to opt for the most 
exacting standard of review. 

«© See infra notes 132-136 and accompanying text. 
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Thus, remedies‘ worked out in a settlement of litigation through a 
consent decree are not restricted by Title VII or constitutional limitations 
on the remedial authority of a court. In Sheet Metal Workers, the Court 
endorsed court-ordered, racial preferences under authority of Title VII’s 
Section 706(g) as an exceptional means to deal with ‘‘particularly 
longstanding or egregious discrimination”’ or ‘‘to dissipate its lingering 
effects’’*° when injunctions to cease discrimination ‘‘prove useless.’’®' 
This strict limitation on the authority of the courts to order preferential 
relief under Title VII does not apply to voluntary initiatives.5*? Thus 
Firefighters’ classification of a consent decree as a voluntary agreement 
permits both public and private institutions of higher education to 
develop race-conscious remedies through negotiated settlement of Title 
VII suits, without conceding pervasive, egregious discrimination, or 
indeed any record of race discrimination.™ 

In a constitutional context, the identification of a consent decree 
with voluntary action rather than a court order bypasses disputes over 
the transformation of the equity power of the courts from what was 
traditionally a narrowly proscriptive power into a prescriptive policy- 
making power by an activist judiciary.5* More >recisely it permits a 
public college or university to agree to affirmative action in hiring and 
admissions which a court, still limited by the requirement of acting on 
the basis of a constitutional violation, cannot order.** Furthermore, 


treating a consent decree as a voluntary initiative permits public col- 
leges and universities to reach settlements that provide for preferences 





5° 106 S. Ct. at 3036. 

51 Id. The Court added: ‘‘In such cases, requiring recalcitrant employers or unions 
to hire and to admit qualified minorities roughly in proportion to the number of qualified 
minorities in the work force may be the only effective way to ensure the full enjoyment 
of the rights protected by Title VII.’’ Id. 

82 In Weber, the Supreme Court emphasized that the voluntary plan it upheld fell 
within a zone of ‘‘ ‘management prerogatives, and union freedoms ... to be left undis- 
turbed to the greatest extent possible.’ ’’ 443 U.S. at 206 (citing H.R. Rep. No. 914, 88th 
Cong., 1st Sess., pt. 2, at 29 (1963)). Thus, an employer might do voluntarily what a 
court could not mandate without undue interference with private decision-making. 

83 In the 1981 consent decree agreed to between the Justice Department and the 
State of Louisiana which settled the higher education desegregation litigation in United 
States v. Louisiana, 527 F. Supp. 509 (E.D. La. 1981), the state asserted that ‘‘neither 
the Consent Decree nor the defendants’ consent thereto constitutes an admission by the 
State of Louisiana or an adjudication by the court of any violation of law by the 
defendants.’’ First Annual Report of the Consent Decree Monitoring Committee State of 
Louisiana, Aug. 1982, at i. 

54 See, e.g., D. Horowitz, THE CouRTS AND SOCIAL Po.icy (1977); G.L. McDowELL, 
EQUITY AND THE CONSTITUTION: THE SUPREME COURT, EQUITABLE RELIEF, AND PUBLIC POLICY 3 
(1982). 

88 Even with the transformation of the court’s equity power into a far-reaching 
power to engage in social policy-making in the process of fashioning remedies, this limit 
remains. As Chief Justice Burger stated in Swann v. Charlotte-Mecklenberg Bd. of Educ., 
402 U.S. 1 (1971), ‘‘the judicial powers may be exercised only on the basis of a 
constitutional violation.”’ Id. at 15. 





182 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 14, No. 2 


for minority employees and students who are not the actual victims of 
discrimination. The first case to follow Firefighters and its treatment of 
consent decrees is the focus of Section III, C. For the higher education 
community, faced with the challenge of reversing the declining rate of 
minority participation in higher education, the post-Firefighters litiga- 
tion is of great significance. 

Finally, the importance of Sheet Metal Workers rests with tk? 
particular court-ordered remedies approved by a majority of the Su- 
preme Court. A court can now mandate through its prescriptive reme- 
dial authority under Section 706(g) a nonwhite union membership goal, 
and a Fund directed exclusively toward recruitment, funding and train- 
ing of minority craft workers. It follows that a public or private uni- 
versity which attempts to counter the ‘‘lingering effects’’ of past egregious 
discrimination, or perhaps even a public or private university without 
a history of discrimination, may voluntarily seek to redress minority 
underrepresentation among its employees and students. It may achieve 
this goal not only through recruitment efforts directed at meeting 
minority race hiring and admissions goals, but also through programs 
specially designed to increase the number of minority students earning 
baccalaureate, doctoral and professional degrees. 

This summary of the three affirmative action cases decided in 1986 
ignores qualifications the Court placed on its decisions, the complexities 
of conclusions lacking majority agreement or the reasons for them, and 
its treatment of other important issues not resolved. It also postpones 
for later discussion the Court’s anticipated decision in Johnson v. 
Transportation Agency,** a case that poses, for the first time before the 
Supreme Court, the lawfulness of gender preferences. Johnson is also 
of particular importance to academic institutions because it is the first 
Supreme Court affirmative action case to deal with competition for a 
single, rare job opening in which the winning applicant takes all. 


III. AFFIRMATIVE ACTION PREFERENCES AND THEIR LIMITS 


A. After the Showdown: Beyond the Threshold Question 


Having crossed the threshold that divides race-neutrality from race- 
preferences in public employment, the Court faces an agenda of ques- 
tions that may not all be resolved for quite some time. Past practice 
suggests cautious decision-making, keyed to the particular facts before 
the Court, although lower federal courts may extrapolate the Court’s 
analysis to very different settings. 

This section analyzes the Court’s agenda in terms of a number of 
interrelated why, who, what, and for whom questions. The ‘‘why’”’ 





86 770 F.2d 752 (9th Cir. 1984). The Supreme Court affirmed the Circuit Court’s 
opinion, 107 S. Ct. 1442 (1987). For a discussion of the Court’s opinion, see infra, 
Postcript, pp. 248-57. 
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question, which is the focus of section B, addresses the justification 
for affirmative action preferences. It considers why the defendant in- 
stitution resorted to racial preferences or, rather, what purpose the 
affirmative action plan [hereinafter AAP] had. The ‘‘who’’ question 
addresses what kind of employer or government entity such as public 
institution, a private institution, or a court may initiate minority pref- 
erences. The ‘‘what’’ question, which this article addresses together 
with the ‘‘who”’ question in section B, asks what the initiators or the 
‘‘whos’’ may do. It also considers a host of subsidiary questions re- 
garding different personnel actions such as hiring, promotions, and 
layoffs, alternatives to race-conscious actions, and the limits of duration, 
scope, impact and flexibility. It also examines in section C the impli- 
cations of the Court’s decisions for the supply side of affirmative action: 
that is for access to training and educational programs that increase 
the pool of minorities with qualifications for academic employment. In 
section D, the ‘‘for whom’’ question, finally, considers whether pref- 
erences are to be limited to racial minorities, and if so which ones, or 
whether they may be accorded to women as well. Answers to a number 
of these questions depend on answers to others: the limits of what may 
or must be done depend in large part on who decides, which is 
determined in part by why affirmative action is initiated.*” 


B. Why Preferences? Justifying Theories 


The ‘‘why’’ question in affirmative action jurisprudence asks why 
minority race preferences are sometimes justifiable as a matter of con- 
stitutional and statutory law. It is the most basic question. In the 
absence of a satisfactory justification for a preferential affirmative action 
plan, judicial analysis will not even reach the other questions in the 
series. And the nature of the rationale determines, in part, the answers 
to the ‘‘who’’, ‘“‘what’’, and ‘‘for whom’’ questions. The conflict be- 
tween the race-blind and race-conscious principles is not necessarily a 
conflict between utterly incompatible paradigms. The dispute is largely 
about means, and the impact the means will have on the shared goal 
of a society in which race is of little consequence. As articulated in 
the federal courts, the race-conscious view has consistently been por- 
trayed as a temporary means to a race-blind end. But it questions the 
possibility of attaining that end unless the present unequal social and 
legal reality is changed. The affirmative action position challenges the 
myopia of the color-blind position toward this social reality, and the 
perpetuation of it by a color-blind view of law.** Enforcement of 





8’ For an analysis of affirmative action case law in terms of the relationship between 
what and who, see Clague, supra note 13. 

8° As noted in an earlier article, preferential affirmative action suggests a race- 
conscious version of Anatole France’s sardonic aphorism: ‘‘The law in its majestic equality 
forbids the rich as well as the poor to sleep under the bridge. .. .”’ A. FRANCE, Le Lys 
RouGE (1894). See Clague, Voluntary Affirmative Action Plans in Public Education: 
Anticipating a Supreme Court Decision, 14 J.L. & Epuc. 309, 343 (1985). 
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antidiscrimination laws is slow, costly, piecemeal, and thus arguably 
‘‘utterly inadequate’ to the challenge of rooting out continuing dis- 
crimination.** As for higher education, judicial deference to institutional 
autonomy and “‘peer review’’ processes has been the norm. Antidiscri- 
mination challenges, with significant exceptions, are short-circuited 
and discouraged.®*° Some opponents of minority and gender preferences, 
on the other hand, fear that the use of race and gender-conscious means 
to the goal of genuine equal opportunity will assume a life of its own 
and redefine the end. 

Prior to Wygant and Firefighters the Supreme Court had voiced 
three rationales concerning affirmative action initiatives in both the 
public and private sectors: first, to remedy the defendant’s own present 
or prior discrimination against racial minorities; second, to remedy 
societal discrimination against racial minorities; and third, to increase 
racial diversity, at least in an educational setting. A majority, but not 
a majority opinion, supported the first rationale in Regents of the 
University of California v. Bakke.*' Majority opinion endorsed the 
second rationale in Weber. However, Justice White, a member of the 
Weber majority, indicated in Firefighters that he understood Weber to 
require ‘‘prior discriminatory conduct’’ on the part of the employer as 
the ‘‘predicate for a temporary remedy favoring black employees.’’® 
Justice Powell first voiced the third rationale in Bakke, and five other 


Justices in Wygant advocated this rationale but with a significant change 
in emphasis. The lower courts in Wygant also articulated two other 
theories justifying minority preferences. First, a role-model theory was 
argued originally in the lower courts, and emphasized in the opinions 
of the district and appellate courts. Second, a faculty integration theory 





59 See, e.g., B. BERGMANN, supra note 33, at 157-60. 

® Judicial deference to ‘‘peer review’’ in academe was so pronounced during the 
1970s and early 1980s that it invited characterization by Harry Edwards and Virginia 
Nordin as the ‘‘academic abstention doctrine.’’ H. EpwarDs & V. NorpDIN, HIGHER Epu- 
CATION LAW 601-03 (1979). The Second Circuit Court of Appeals referred to it as the 
‘‘anti-interventionist policy’’ in Powell v. Syracuse Univ., 580 F.2d 1150, 1153 (2d Cir. 
1978), cert. denied, 439 U.S. 984 (1978). See also, W. KapPLin, THE LAW oF HIGHER 
EDUCATION 130 (1985); Lee, Federal Court Involvement in Academic Decision-Making: 
Impact on Peer Review, 56 J. HIGHER Epuc. 38 (1985); H. Epwarps, HIGHER EDUCATION 
AND THE UNHOLY CRUSADE AGAINST .GOVERNMENT REGULATION (1979). In cases involving 
claims of discrimination in higher education, plaintiffs who were mostly female lost. Id. 
at 40-45. Not only did courts decline to make comparative assessments of male and 
female faculty, in many instances they ‘‘denied litigants the discovery that would make 
such assessments possible.’’ Bartholet, Application of Title VII to Jobs in High Places, 
95 Harv. L. Rev. 945, 947 (1982). 

* Although Bakke was not decided by a majority opinion, the judgment of the 
Court, written by Justice Powell who invoked this rationale, was supported by the four 
Justices who would have accepted and preferred the less limiting theory that alternative 
action may be taken to redress societal discrimination. 

® 106 S. Ct. at 3081 (White, J., dissenting). Justice O’Connor, who was not on the 
Court when Weber was decided, may follow Justice White’s current interpretation of 
Weber. Id. at 3080 (O’Connor, J., concurring). 
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was the board’s primary argument before the Supreme Court after it 
dropped the role-model theory used by the courts below to sustain 
Jackson’s layoff plan. 


1. Remedying Past Discrimination: Societal and Employer 


a) Public Institutions Before the 1986 Showdown 


Allan Bakke’s challenge to the reservation of sixteen places for 
racial minorities in the medical school at the University of California 
at Davis was the first reverse discrimination case to reach the Supreme 
Court, and Justice Powell’s Bakke opinion—designated the judgment 
of the fragmented Court**—was the first to distinguish between racial 
preferences to remedy past discrimination practiced by the institution 
involved, and racial preferences to remedy general societal discrimi- 
nation. The former satisfied for Justice Powell the elevated strict scru- 
tiny analysis for the constitutionality of classifications based upon 
race.** Remedying an institution’s own discrimination is a compelling 
governmental interest, he concluded. But compensating for minority 
underrepresentation that cannot be traced to a university’s own dis- 
criminatory policies is not. 

Justice Powell’s institution-specific and violation-specific view of 
reparations put far stronger bounds on the use of preferences than 
preferences justified as a means of counteracting societal discrimina- 
tion—‘‘an amorphous concept of injury,’’ he concluded, ‘‘that may be 
ageless in its reach into the past,’’* and, he added in Wygant, ‘‘timeless 
in [its] ability to affect the future.’’** Remedial preferences designed to 
make reparations for the actual unlawful discrimination perpetrated by 
a government entity must focus on identified wrongs, against an iden- 
tified victim racial group. They are not historic reparations for slavery 
and subsequent forms of oppression. They do not confer advantages on 





83 Justice Powell’s opinion was the swing vote between the group of four Justices 
who rejected the University’s admission plan on the grounds that it violated a color- 
blind Title VI, and the group of four Justices who would have affirmed the plan as a 
means of redressing discrimination in American society at large. 

* Ever since the strict scrutiny concept had been applied in cases involving 
discrimination against racial minorities, no classification based upon race has passed this 
test. To state that the strict scrutiny standard of review would be applied to the case at 
hand foreordained the defeat of the classification adverse to the racial minority. It was, 
as one commentator put it, ‘‘ ‘strict’ in theory and fatal in fact.’’ Gunther, The Supreme 
Court, 1971 Term—Foreword: In Search of Evolving Doctrine on a Changing Court: A 
Model for a Newer Equal Protection, 86 Harv. L. REv. 1, 8 (1972). In the view of Justice 
Powell in Bakke, the new ‘‘benign’’ as well as hostile and demeaning race classifications 
must be justified under the most rigorous standard. But only in cases involving minority 
preferences has invocation of the strict scrutiny test not foreordained the outcome. 

8s Bakke, 438 U.S. at 307. 

8° Wygant v. Jackson Bd. of Educ., 106 S. Ct. at 1848. 
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any and every minority group merely because of minority status.” They 
are subject to oversight by an independent administrative or judicial 
authority® which can ensure that the preferences are precisely tailored 
to the goal of repairing the effects of past discrimination without 
unnecessary adverse impact on innocent nonvictims. 

Justice Powell’s Bakke opinion, as reinforced by Fullilove v. Klutz- 
nick,® appeared to reject purely voluntary affirmative action by public 
colleges and universities. Although he agreed that remedying the effects 
of a public university’s own history of discrimination was a ‘‘compel- 
ling government interest,’’ he nevertheless denied that college and 
university governing boards, and public school boards, have the ‘‘au- 
thority and capability’’”° to make findings of unlawful discrimination. 
He emphasized subsequently in Fullilove that ‘‘they [ar]Je entrusted only 
with educational functions.’’? A university might respond to judicial, 
legislative,”? or administrative’ findings of unlawful discrimination 
with remedial preferences,”* but it could not initiate them voluntarily. 





87 Justice Powell questioned why Asians were included in the preferential admis- 
sions plan, in light of the ‘‘substantial number . . . admitted through the regular admis- 
sions process.’’ Bakke, 438 U.S. at 309 n.45. For a discussion of Asian fears of exclusionary 
quotas, see infra note 147. 

88 Id. at 308. 

® Fullilove v. Klutznick, 448 U.S. 448, 445 (1980) (Powell, J., concurring). 

70 Bakke, 438 U.S. at 309. 

71 448 U.S. at 498 (Powell, J., concurring). When Justice Powell spoke of a body 
with authority and capability in Bakke and Fullilove, he denied that the governing 
boards of educational institutions had these attributes. Speaking of the University of 
California Board of Regents, he asserted that it ‘‘is in no position to make’’ findings of 
constitutional or statutory violations. ‘‘Its broad mission is education, not the formulation 
of any legislative policy or the adjudication of particular claims of illegality.’’ Bakke, 
438 U.S, at 309. Again in Fullilove, he reiterated that the Regents lacked authority to 
create a race-conscious remedy ‘‘in response to identified discrimination.’’ 448 U.S. at 
498 (Powell, J., concurring). See Clague, supra note 17, at 130-33. In Wygant, Justice 
Powell ignored his previous disqualification of governing boards without explanation, 
and based their authority to engage in remedial affirmative action on their duty, stemming 
from Brown v. Board of Educ., 349 U.S. 294 (1955), to eliminate every vestige of 
discrimination in schools. 106 S. Ct. at 1848. The notion of ‘‘competent body’”’ was not 
defined in Wygant, but Justice Powell had used it in Bakke and Fullilove to refer to 
authorities other than the governing boards of public educational agencies, such as the 
EEOC, the Office for Civil Rights, the Justice Department, and Congress. 

72 Justice Powell implied the Equal Employment Opportunity Commission or the 
U.S. Attorney General might agree to minority preferences in the settlement of Title VI 
suits. 438 U.S. at 302 & n.41. 

73 Justice Powell implied that the Office of Federal Contract Compliance Programs 
could impose preferential hiring under the Executive Order as a remedy for previous 
discrimination. Id. at 301 n.40. He implied that the Office for Civil Rights, the admin- 
istrative agency charged with enforcing Title VI, might require some kind of preference 
upon a finding of discrimination by a university. Id. at 302 & n.41. 

74 Justice Powell stated: ‘‘We have never approved a classification that aids persons 
perceived as members of relatively victimized groups at the expense of other innocent 
individuals in the absence of judicial, legislative, or administrative findings of consti- 
tutional or statutory violations.’’ 438 U.S. at 307. 
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The University of California’s preferential admission plan could 
not be justified under the rationale of past institutional discrimination. 
Innocent of discrimination toward racial minorities, the University, it 
followed, was guilty of unlawful reverse discrimination against Allan 
Bakke. 

Even though Justice Powell’s opinion was designated the judgment 
of the Court, his past institutional discrimination justification was not 
the favored rationale of a majority of Justices. Four members’> of the 
Court took a color-blind view of Title VI’° and avoided a constitutional 
interpretation.”” Four others’® opted for the more permissive, societal 
discrimination justification, a justification that does not distinguish 
between institutions guilty of past discrimination and those not guilty 
of past discrimination. 


b) Private Institutions Before the 1986 Showdown 


In Weber, in which Justice Powell did not participate, the Court 
affirmed the lawfulness under Title VII of voluntary affirmative action 
training preferences in the private sector. Writing for a majority, Justice 
Brennan held that a private employer may resort to minority group 
preferences to correct racial imbalances in its own workforce but not 
to correct imbalances in the national workforce. The Court did not 
require, as Justice Powell’s Bakke opinion did, prior judicial, admin- 


istrative or legislative findings of employer discrimination. Weber is a 
landmark case because it was the first Supreme Court decision to uphold 
purely voluntary racial preferences that run in favor of an historically 
oppressed minority.”” Weber was employer-specific with regard to the 
locus of the racial imbalances. However, it did not appear to adhere to 





7° The four members were Chief Justice Burger and Justices Stevens, Stewart, and 
Rehnquist. 

7° 42 U.S.C. § 2000(d) (1982). Title VI of the Civil Rights Act of 1964, 42 U.S.C. 
§ 2000(d) (1982), provides: ‘‘No person in the United States, shall, on the grounds of 
race, color, or national origin, be excluded from participation in, be denied the benefits 
of, or be subjected to discrimination under any program or activity receiving federal 
financial assistance.”’ 

77 The four members included Justice Stevens, joined by Justices Rehnquist, Burger 
and Stewart. 438 U.S. at 408 (Stevens, J., concurring in part and dissenting in part). 

78 Justice Brennan, joined by Justices White, Marshall and Blackmun. Id. at 324 
(Brennan, J., concurring in part and dissenting in part). Justice White, however, also 
concurred in Justice Powell’s commitment to a strict scrutiny test in reverse discrimination 
cases. Thus, in Bakke, Justice White, unlike Justice Powell, appeared to view affirmative 
action to redress the effects of societal discrimination as satisfying the strict scrutiny test. 
He has not expressly disavowed this view. But his interpretation of Weber in Firefighters 
suggests that he is moving away from his Bakke position. See infra note 80. 

7° The Supreme Court treated the collective bargaining agreement and its fifty 
percent minority training quota as a voluntary union-management initiative. The Fifth 
Circuit, however, depicted the agreement as a reaction to threats from the Office of 
Federal Contract Compliance Programs to condition federal contracts on appropriate 
affirmative action. Weber v. Kaiser Aluminum & Chemical Co., 563 F.2d 216, 218 (5th 
Cir. 1977). 
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Justice Powell’s stipulation in his constitutional analysis, that remedial 
minority preferences must address the employer’s own discrimination, 
as opposed to general societal discrimination.” 

The job-training quota in Weber was intended to remedy black 
underrepresentation in skilled crafts at the Kaiser Aluminum Corpora- 
tion, but the cause of that underrepresentation was a consequence of 
the historic exclusion of blacks from craft unions in the nation at large. 
This meant that a private employer may base preferential affirmative 
action on significant statistical disparities between the percentage of 
blacks in the job category and the percentage of blacks in the labor 
force if, as concurring Justice Blackmun stated, ‘‘there has been a 
societal history of purposeful exclusion of blacks from the job cate- 
gory.’’*? The Court did not say that a private employer or a union must 
specify its own past discriminatory practices in its voluntary affirmative 
action plan. Nor did the Court suggest that the employer was required 
to justify its action with enough evidence to convince a court in a 
subsequent reverse discrimination lawsuit that it had committed an 
‘“‘arguable violation’’ of Title VII.°? Throughout the Weber litigation the 
Kaiser Aluminum Corporation denied that it had engaged in prior 
discrimination. 





8° Justice White, a member of the five-vote Weber majority, stated in his recent 
Firefighters dissent that he interprets Weber as predicating lawful race preferences on 
the employer’s own prior discriminatory conduct. 106 S. Ct. at 3081 (White, J., dis- 
senting). 

Lower federal courts did not interpret Weber as predicating voluntary race preferences 
on an employer’s prior discriminatory conduct. Some courts did predicate preferential 
affirmative action in. public employment on evidence of the employer’s own past dis- 
criminatory actions, but did not rely on Weber. For instance, the Sixth Circuit chose 
what it referred to as this more exacting requirement than that employed in the Weber 
private sector Title VII context in addressing the constitutional question posed by public 
sector preferences. Bratton v. City of Detroit, 704 F.2d 878, 886-87 (6th Cir. 1983). 
Others, when addressing preferential affirmative action in public employment under Title 
VII, have relied on Weber as a guide such as the Ninth Circuit in Johnson v. Transportation 
Agency, Santa Clara County, 770 F.2d 752 (9th Cir. 1984). In Johnson, the court invoked 
Weber to uphold preferential affirmative action designed to remedy long-standing gender 
imbalances in the public agency’s ‘‘traditionally segregated job categories.’’ Id. at 755- 
56. The Ninth Circuit’s application of Weber to discrimination resulting from ‘‘societal 
norms’’ is a key issue before the Supreme Court in Johnson. Id. at 758. See also La 
Riviere v. EEOC, 682 F.2d 1275 (9th Cir. 1982) (affirming, under authority of Weber, a 
plan reserving a fixed percentage of openings for women in a pilot program to determine 
the feasibility of hiring female state traffic officers). 

* 443 U.S. at 212 (Blackmun, J., concurring). 

* The ‘‘arguable violation’’ theory was Justice Blackmun’s preferred theory, 443 
U.S. at 211 (Blackmun, J., concurring), although he concluded that the Court’s acceptance 
of statistical disparities alone was an acceptable measure of the employer’s ‘‘capacity for 
affirmative action.’’ Id. at 213. The majority noted that the freedom of the private 
employer to take race-conscious affirmative action did not depend on ‘‘whether or not 
his effort is motivated by fear of liability under Title VII.”” 443 U.S. at 208 n.8. 
Conspicuous imbalances, without more, would not constitute liability-provoking proof of 
discrimination against blacks under Title VII, but conspicuous imbalances justify vol- 
untary affirmative action on behalf of blacks. 
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A societal discrimination interpretation of Weber implies, contrary 
to ':stice Powell’s treatment of a public university in Bakke, that one 
may base preferential hiring on significant statistical disparities between 
the percentage of minority faculty at the institution and the percentage 
of minority persons with the necessary qualifications in the relevant 
job market. It would not be difficult to prove that blacks and women 
have historically been discriminated against in admission to graduate 
school and excluded from the professoriate at many traditionally white 
institutions.** If Weber was based on a societal discrimination theory, 
it implicitly supported an interpretation of Title VII consistent with 
race-conscious affirmative action in private employment, taken under 
the authority of Executive Order 11,246, and the implementation 
requirements specified in Revised Order No. 4.® 


c) 1986: The Employer Discrimination Theory Endorsed 


In both Wygant and Firefighters, strong majorities agreed that 
remedying the public employer’s own past discrimination might justify 
some voluntary affirmative action hiring preferences.** Justice Rehnquist 
also approved this theory in Wygant, thus supporting preferential af- 
firmative action for the first time.®*’ Justice Powell also modified his 





83 In Cohen v. Community College of Philadelphia, 484 F. Supp. 411 (E.D. Pa. 
1980), the district court invoked Weber in support of its conclusion that the professoriate 
generally i$ a traditionally segregated job category. Id. at 434. It did not find evidence 
of minority hiring preferences, however, and did not address their lawfulness. 

% 30 Fed. Reg. 12,319 (1965) as amended by Exec. Order No. 11,375 to include 
women, 32 Fed. Reg. 14,303 (1974). 

8 41 C.F.R. § 60-2, as amended, 42 Fed. Reg. 3454 (1977). Weber validated the 
fifty percent minority craft-training quota under the aegis of Title VII. The Higher 
Education Guidelines, which interpret for academic contractors the general obligations 
and prohibitions of the Executive Order, contain an express stipulation proscribing fixed 
allocation quotas. Higher Education Guidelines for Exec. Order No. 11,246. See Guide- 
lines, supra note 28, at 4. The Guidelines are a non-regulatory interpretation of 41 C.F.R. 
and do not carry the force of law. They may still be used to comply with the Executive 
Order and may be used as a ‘‘safe harbor,’’ should a compliance review by OFCCP, 
using the Federal Contract Compliance Manual, find a university in non-compliance. 
Telephone interview between Len Biermann, Director, Division Director for Program, 
Policy and Planning, DOL, and Douglas Hill (June 5, 1986). 

8° Because Sheet Metal Workers dealt with a coercive court order against a recal- 
citrant defendant that had been proven guilty of egregious race discrimination, the court- 
ordered preferences were designed to remedy the employer’s past and continuing dis- 
crimination. 106 S. Ct. at 3050-51. 

®? This breach of the first principle of color-blindness went unremarked at Justice 
Rehnquist’s confirmation hearings. Justice Rehnquist joined Justice Stevens’ opinion in 
Bakke, which avoided the constitutional issue, and rejected the University’s special 
admission plan solely on a color-blind interpretation of Title VI of the Civil Rights Act 
of 1964, 42 U.S.C. § 2000(d) (1982). 438 U.S. at 412 (Stevens, J., concurring in part and 
dissenting in part). Justice Rehnquist’s dissent in Weber was based on a color-blind 
interpretation of Title VII. 443 U.S. at 220 (Rehnquist, J., dissenting). In Fullilove, Justice 
Rehnquist joined Justice Stewart’s dissent, which relied on the color-blind view of the 
Constitution voiced by Justice Harlan’s famous Plessy v. Ferguson dissent from the 
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Bakke position. In Wygant he again wrote an opinion designated the 
judgment but not the opinion of the Court.** Justice Powell ignored his 
earlier determination that public educational entities, lacking authority 
and competence to make findings of employment discrimination in 
their own system or institution, could only act after and on the basis 
of legislative, judicial or administrative findings of institutional bias.” 
He now linked the board’s authority to the Supreme Court’s decision 
in Brown v. Board of Education II°° (the remedial opinion), commanding 
public school employers to ‘‘eliminate every vestige of racial segregation 
and discrimination.’ By acknowledging that a public educational 
entity may voluntarily initiate minority preferences to remedy the effects 
of its own present or past discrimination at. least through the use of 
hiring goals, he did not, however, quite make Wygant a public sector 
Weber. He concluded, supported by only three other Justices, that a 
public employer may seek to remedy only the effects of its own prior 
discrimination. Thus, his opinion did not sweep as broadly as Weber’s 
focus on industry-wide causes of imbalances in the defendant’s work- 
force.®* The public employer, unlike the private employer, must anchor 
its preferential affirmative action plan to a documented mea culpa. ‘‘A 





separate-but-equal doctrine. 448 U.S. at 522-23 (Stewart, J., dissenting). During confir- 
mation hearings on his nomination to be Chief Justice, Justice Rehnquist was roasted for 
the separate-but-equal brief he wrote when a law clerk to Justice Jackson. From separate- 
but-equal to race-blind equality to race-conscious preferences, Justice Rehnquist has come 
a long, but unexplained way. Chief Justice Burger, who previously in Fullilove had only 
given approval to limited preferences initiated by an act of Congress, also joined Justice 
Powell’s opinion in Wygant. Justice O’Connor, who addressed the constitutionality of an 
affirmative action plan for the first time in Wygant, concurred with Justice Powell’s past 
institutional discrimination rationale. Justice Stevens, treating employment in education 
as sui generis, offered an alternative justification. See infra notes 215-216 and accom- 
panying text. 

88 By a 5-to-4 majority the Court held the Jackson layoff plan unconstitutional and 
thus reversed the Sixth Circuit. A majority did not agree on the reasons for invalidating 
the plan, however. Justice Powell’s plurality opinion consisted of five parts. Only Chief 
Justice Burger and Justice Rehnquist joined all five parts. Justice O’Connor’s opinion 
states that she concurred in all but Part IV. Part IV of Justice Powell’s opinion rejected 
the use of preferential layoffs as a means to a valid remedial purpose. But see infra notes 
125-126 and accompanying text showing that Justice O’Connor really disagreed with Part 
III-B of Justice Powell’s opinion. 

8 In her concurring opinion, Justice O’Connor referred to a school board as ‘‘a 
competent authority’ to make a finding of “apparent prior employment discrimination,’ 
106 S. Ct. at 1856 (O’Connor, J., concurring in part), without a hint that Justice Powell 
had declared in Bakke that the University of California Regents lacked ‘‘the authority 
and :apability’’ for making findings of prior discrimination. 438 U.S. at 309-10. Fur- 
thermore, Justice Powell required evidence of ‘‘constitutional or statutory violations.’’ 
Id. at 308. 


9 349 U.S. 294 (1955). 

™ 106 S. Ct. at 1848. 

% See supra note 88. Justice O’Connor urged a different view of the nature and 
timing of the evidence of employer discrimination. 

®3 This conclusion assumes that Weber did not predicate voluntary affirmative action 
on past employer discrimination. 
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public employer,’’ he wrote, ‘‘must ensure that, before it embarks on 
an affirmative action program, it has convincing evidence that remedial 
action is warranted.’’* If non-minorities challenge the program, ‘‘the 
trial court must make a factual determination that the employer had a 
strong basis in evidence for its conclusion that remedial action was 
necessary.’’®® 

No sooner was the ink dry in Wygant than Assistant Attorney 
General Reynolds relied on Justice Powell’s opinion to underwrite his 
campaign to revise the Executive Order. He announced that Wygant 
required repeal of the Executive Order’s requirement that government 
contractors, who have not been found guilty of discrimination or who 
have not been subject to allegations of discrimination, adopt hiring 
goals and timetables for ‘‘underutilized’’ employees.*% Because the 
Executive Order ‘‘is not predicated on any finding of discrimination,”’ 
he stated in a press interview, it has ‘‘a serious constitutional flaw.’’®” 
Goals and timetables could no longer be justified by mere statistical 
underrepresentation of minorities and women. Or, as Terry Eastland, 
Director of the Justice Department’s Office of Public Affairs, put it, 
‘“‘underutilization,’’ upon which the Executive Order relies, ‘‘is on a 
par with [the] gauzy notion [of] ‘societal discrimination,’ ’’ which 
Justice Powell repudiated.” 

Reynolds’ broad interpretation of Wygant as a mandate requiring 
partial repeal of the Executive Order, like his broad interpretation of 
Stotts’ dictum as a proscription on court-ordered affirmative action 
hiring goals and quotas, moved too far and too fast down Reynold’s 
‘thigh road of race neutrality.’ First, just as Justice Powell’s past 
institutional discrimination theory was not the preferred theory of a 
majority in Bakke, his past employer discrimination theory was not the 
clearly preferred theory of a majority in Wygant. Although Justice 
Powell stated that the ‘‘Court never has held that societal discrimination 
alone is sufficient to justify a racial classification,’ a majority has 
also never agreed that a public employer can justify the use of racial 
preferences under the United States Constitution only if they are de- 
signed to remedy the effects of discrimination traceable to the employ- 
er’s own actions. At least seven Justices agreed that past employer 
discrimination was a sufficient justification for preferences. But a ma- 





* 106 S. Ct. at 1848. 

8 Id. 

%° Pear, Justice Dept. Says Opinion Narrows Job Equality Rule, N.Y. Times, May 
23, 1986, at A1, col. 4. Repeal along these lines would not produce a completely color- 
blind Executive Order because goals and timetables would be required of institutions 
that have discriminated, but it would go a long way toward eviscerating voluntary 
affirmative action. 

7 Id. 

% Eastland, Letter to the Editor, Wash. Post, May 28, 1986, A20. 

* Reynolds used this phrase. See Barbash & Sawyer, supra note 25, at A1, col. 2. 

100 106 S. Ct. at 1847. 
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jority did not hold that it is a necessary justification for voluntary 
affirmative action. The four Justices who endorsed a societal discrimi- 
nation theory in Bakke,” and Justice Stevens, who did not require any 
kind of past discrimination to justify Jackson’s plan,’ would not 
disapprove a hiring plan if it could be justified under the more stringent 
institutional discrimination justification.” 


d) Evidence of Employer Discrimination and the Affirmative 
Action Dilemma 


Reynolds’ interpretation of Wygant presented a second problem. 
Even under a past institutional discrimination theory, the importance 
of Wygant to the Executive Order, which no opinion mentioned, was 
its discussion of the type of evidence of prior discrimination that would 
be required to justify a voluntary, remedial affirmative action plan if 
the plan were challenged in court. This evidentiary issue lies at the 
heart of the voluntary affirmative action dilemma. Employers must walk 
‘‘a high tight rope without a net beneath them,’’ as Justice Blackmun 
acknowledged in Weber,’ and in ‘‘strong cross winds,’ as another 
court added. Or, as the court in Doran v. The University of Maine,’ 
a recent decision upholding a reverse discrimination claim based on 
gender, stated, ‘‘[tj}he University was between the devil and the deep 
blue sea in application of the anti-discrimination laws.’’” The Univer- 
sity risked liability to minorities and women if it did not correct the 


effects of possible discrimination, and it risked reverse discrimination 
suits if it did.1 





101 See supra note 78. In Wygant, Justice White did not recant the societal discrim- 
ination theory he supported in Bakke. His Wygant opinion was limited to rejection of 
race-based layoffs. 106 S. Ct. at 1857-58 (White, J., concurring). On the other hand, in 
his dissent in Firefighters, Justice White clearly voiced a past employer discrimination 
theory under Title VII. 106 S. Ct. at 3081 (White, J., dissenting). 

102 Justice Stevens treated Wygant as a school desegregation case, as the Jackson 
School Board argued before the Supreme Court, rather than as an employment discrim- 
ination case. See infra notes 215-216 and accompanying text. 

23 Similarly, in Fullilove, the Justices who supported the societal discrimination 
justification in Bakke and Wygant supported the Chief Justice’s opinion which was 
identified as the ‘‘judgment of the Court’”’ and which concluded that Congress had the 
constitutional authority ‘‘to initiate a limited racial and ethnic preference,’’ to address 
the effects of societal discrimination. 448 U.S. at 468. The Court’s decision in Johnson 
v. Santa Clara Transportation Co. may clarify the status of the societal discrimination 
theory. 

104 Steelworkers v. Weber, 443 U.S. 193, 210 (1979) (Blackmun, J., concurring) 
(citing Weber v. Kaiser Aluminum & Chemical Corp., 563 F.2d 216, 230 (5th Cir. 1977) 
(Wisdom, J., dissenting)). 

105 United States v. City of Alexandria, 614 F.2d 1358, 1366 (5th Cir. 1980). 


106 No. CV-83-134 (Me. Super. Ct. 1978), judgment vacated, 505 A.2d 483 (Me. 
1986). 


107 Td. at 4. 


108 The Superior Court's response to this dilemma was to decline to award civil 
penal damages to the plaintiff. Id. at 5. 
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An employer may risk getting caught in a further cross-fire if it 
does admit past discrimination to justify its own remedial efforts. It 
may offer what amounts to a confession to women and minorities and 
thus subject itself to litigation from those toward whom it tries to make 
slow amends, even as the institution seeks to work out a voluntary 
remedy.’” Justice Powell’s Wygant opinion did little to resolve the 
dilemmas. His conclusion that a ‘‘trial court must make a factual 
determination that the employer had a strong basis in evidence for its 
conclusion that remedial action was necessary’’’* suggested that the 
employer must make a rather weighty in-house finding of discrimination 
prior to establishing an affirmative action plan. Justice Powell’s opinion 
appears to express the ‘‘arguable violation’ theory, or something close 
to it. 

Justice O’Connor, concurring, claimed to join in section III-B of 
Justice Powell’s opinion, the section dealing with the evidentiary bur- 
den placed upon the employer who initiates an affirmative action 
program. But clearly she did not. She rejected Justice Powell’s demand 
that public employers themselves ‘‘make findings that they have en- 
gaged in illegal discrimination before they engage in affirmative action 
programs.’’**? Such a requirement ‘‘would severely undermine public 
employers’ incentive to meet voluntarily their civil rights obliga- 
tions.’’"*? Public employers are not motivated to make findings of 
discrimination that might set the stage for damage awards to minority 
discriminatees.‘* But the public employer also risks suits and liability 
to minority employees if it fails to take affirmative action to remedy 
apparent discrimination.*** Unlike Justice Powell, Justice O'Connor would 
not impose a “contemporaneous findings requirement,’ because it 
would ‘‘produce the anomalous result that what private employers may 
voluntarily do to correct apparent violations of Title VII, [under] Steel- 
workers v. Weber, . . . public employers are constitutionally forbidden 
to do to correct their statutory and constitutional transgressions.’’'* 





10° This would most likely occur when colleges and universities initiate a process 
to rectify salary inequities, as the University of Maryland is attempting to do, while it 
is also a defendant in a class action suit brought by tenured women. 

10 Wygant, 106 S. Ct. at 1848. 

11 Id. at 1855 (O’Connor, J., concurring in part and in the judgment). 

112 Td, 

"3 Justice Blackmun made this point in his concurring opinion in Weber, 443 U.S. 
at 213-14, and Justice O’Connor probably made the same point in Wygant. Furthermore, 
Justice Blackmun noted, white employees, who might be the innocent victims of affirm- 
ative action, have no incentive to prove that the employer discriminated against minority 
employees. Weber, 443 U.S. at 213. In response to Justice Powell’s questioning, Jerome 
Susskind, tne Board’s attorney, said at oral argument in Wygant that the Board claimed 
that it had not discriminated in cases brought in state court because the Board ‘‘didn’t 
want to open itself up if it didn’t need to, to that type of an admission and the possibility 
of other lawsuits . . . . [or] flail itself publicly either . . . .’’ Official Transcript Proceedings 
Before the Supreme Court, Wygant v. Jackson Bd. of Educ., 84-1340, at 26-27. 

114 Wygant, 106 S. Ct. at 1855 (O’Connor, J., concurring in part and in the judgment). 

1s Td. at 1855. 





194 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 14, No. 2 


Although the stakes are higher in terms of the allocation of power 
between the Court and Congress when the Supreme Court casts a 
decision dealing with public employment in constitutional concrete, 
the case for voluntary affirmative action in government employment is 
greater than in private employment on the substantive issue of reme- 
diation of the effects of discrimination. ‘“The exclusion of minorities 
from effective participation in the bureaucracy,’’ Justice O’Connor wrote, 
‘not only promotes ignorance of minority problems in that particular 
community, but also creates mistrust, alienation, and all too often 
hostility toward the entire process of government.’’1”® 

Although Justice Powell and Justice O’Connor agreed that anteced- 
ent findings by a court or external administrative agency ‘‘is not a 
constitutional prerequisite to a public employer’s voluntary agreement 
to an affirmative action plan,’’”” they disagreed on both the timing and 
quantum of evidence required of the public employer. Justice Powell 
stipulated that the employer must have ‘‘convincing evidence’’ before 
embarking on an affirmative action program. Justice O’Connor, on the 
other hand, rejected a requirement of ‘‘contemporaneous findings.’’!** 
Relying on what she christened the ‘‘apparent violation’’ theory of 
Weber, she concluded that evidence of substantial statistical disparities 
between the percentage of ‘‘qualified blacks’’ employed in a particular 
job category and the percentage of ‘‘qualified minorities in the relevant 
labor pool’’**® provided a sufficient basis for initiating remedial affirm- 
ative action. She wrote nothing about the Executive Order. Her only 
point of comparison was with the evidentiary requirement for a prima 
facie case in Title VII pattern or practice suits, as articulated in Hazel- 
wood School District v. United States.’*° ‘‘It is only when it is estab- 
lished that the availability of minorities in the relevant labor pool 
substantially exceeded those hired that one may draw an inference of 
deliberate discrimination in employment.’’* Thus, according to Justice 
O’Connor, underutilization, at least by a substantial amount, provides 
the employer ‘‘a compelling basis’’ for concluding that remedial action 





ue Td. (Justice O’Connor quoting the 1971 Senate Report that accompanied the 
amendments to Title VII that extended the statute’s coverage to the states and postsec- 
ondary education). 

117 Id. 

118 Jd, 

ns Td. at 1856. 

20 433 U.S. 299 (1977). 

1 106 S. Ct. at 1857, directing attention to Hazelwood, 433 U.S. at 308. Justice 
O’Connor did not explain what she meant by substantially exceeded. Presumably she 
accepts the method adopted in Castaneda v. Partida, 430 U.S. 482, 496 (1977) for 
assessing the significance of the imbalance between minorities employed and minorities 
in the relevant labor market. The page Justice O’Connor cited in Hazelwood contained 
the beginning of footnote 14 which discussed the Castaneda rule that minority under- 
representation is suspect if the difference between the expected number of minorities 
and the actual number of minorities on a jury is more than two or three standard 
deviations. 
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is necessary,’?? even if ultimately found insufficient in subsequent 
reverse discrimination litigation. 

Several questions remain. Does Justice O’Connor’s opinion in Wy- 
gant carry Weber’s acceptance of statistical disparities alone over to the 
public sector and to constitutional analysis as an acceptable basis for 
an employer’s voluntary affirmative action? Is her position, in other 
words, simply the gauzy notion of societal discrimination in disguise? 
The answer is both no and yes. Justice O’Connor, unlike Justice Powell, 
purported to treat Wygant like a public sector Weber. But she also 
seems to have treated Weber like a private sector Wygarit. That is, she 
may interpret Weber, in accord with Justice White’s belated interpre- 
tation of Weber in his Firefighters’ dissent,’?* as resting on a past 
employer discrimination theory. ‘‘If Weber indicates that an employer’s 
or union’s ‘prior discriminatory conduct’ is the necessary ‘predicate for 
a temporary remedy favoring black employees,’ ’’ she wrote in Fire- 
fighters, quoting from Justice White’s dissent, ‘‘the Court’s [Firefigh- 
ters’] opinion leaves that requirement wholly undisturbed.’’'* 

As for public sector employment, Justice O’Connor verbally rejected 
the notion of societal discrimination. She noted that the lower courts 
in Wygant had improperly relied on that notion.’** Under the more 
restrictive employer discrimination theory, the employer’s presumption 
of past discrimination, grounded on statistical disparities, remains sub- 
ject to challenge by non-minority employees. Unlike the issue in a 
classic discrimination case, the issue in dispute in a reverse discrimi- 
nation case is not whether the employer engaged in race discrimination, 
but whether the discrimination is justified on affirmative action grounds. 
Hence, the plaintiff's burden must be to persuade a court that the 
admission of discrimination was not justified. The public employer 
does not bear the burden of proving its own past unlawful discrimi- 
nation. But because the operative date of the fourteenth amendment’s 
prohibition on race discrimination in public employment goes back to 
1954, and not just to 1972 when Congress made Title VII applicable to 





122 106 S. Ct. at 1856. 

23 Local No. 93 v. City of Cleveland, 106 S. Ct. at 3081. 

124 Id. at 3080 (emphasis added) (concurring opinion, quoting from Justice White’s 
dissenting opinion at 3081). The conditional phrasing of Justice O’Connor’s statement 
about Weber indicates uncertainty about a future lineup on the meaning of Weber. 

28 The lower courts had concluded that in the absence of ‘‘a particularized, contem- 
poraneous finding of discrimination’’ at the time the School Board and the Association 
agreed upon their affirmative action plan, the discrimination which the plan addressed 
“could only be termed ‘societal.’ ’’ 106 S. Ct. at 1854 (citing District Judge Joiner’s 
opinion, 546 F. Supp. at 1199). Justice O’Connor rebukes them. Because they relied on 
this false assumption and accepted a societal discrimination theory the lower courts 
failed to consider the Jackson School Board’s ‘‘unquestionably compelling interest in 
remedying its apparent prior discrimination.’’ Id. at 1854. In upholding Jackson’s affirm- 
ative action plan under a societal discrimination theory, the district court and the Sixth 
Circuit supported it with a role-model theory that did not help the School Board in the 
Supreme Court. 
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public employment and educational institutions, the task of proving 
the absence of discrimination will be difficult. Thus, Justice O’Connor’s 
opinion may blur the distinction between employer and societal dis- 
crimination. 

Justice O’Connor’s Wygant opinion is pivotal. Only three Justices— 
Powell, supported by Burger and Rehnquist—appear to require con- 
vincing evidence of past discrimination, prior to or at the time an 
employer initiates a preferential affirmative action plan. Certainly 
underutilization measures have never by themselves been treated as 
convincing evidence of discrimination. Four Justices in addition to 
Justice O’Connor clearly would not accept Justice Powell’s view re- 
quiring the public employer to have a ‘‘strong basis in evidence”’ 
contemporaneous with the initiation of preferential affirmative action.'”° 
One Justice probably would not follow Justice Powell.?” Thus, Justice 
O’Connor, concurring in that part of Justice Powell’s opinion which 
insists on prior convincing evidence, disagrees with Justice Powell in 
a significant way. Her position on the timing and quantum of evidence 
of past discrimination required of a public employer who initiates 
affirmative action preferences is not the position of choice of at least 
four and possibly five other Justices. They prefer a societal discrimi- 
nation theory. Nevertheless, they would accept Justice O’Connor’s ver- 
sion of a past employer discrimination theory if it supports a challenged 
AAP, rather than insist on a societal discrimination theory which might 
not garner the support of a majority.‘ Lower courts may rely on Justice 





26 Justices Marshall, Brennan, and Blackmun did not recant the societal discrimi- 
nation theory they supported in Bakke and Fullilove. They simply found it unnecessary 
to rely on this broad theory in Wygant because they believed the Jackson School Board, 
had it been given the opportunity for a fact finding hearing, would have been able to 
satisfy Justice Powell’s past employer discrimination rationale. 106 S. Ct. at 1863. Because 
Wygant was decided in favor of the Jackson School Board at the district court level on 
cross-motions for summary judgment, no evidentiary hearings occurred. 546 F. Supp. 
1195, 1197 (E.D. Mich. 1982). Justices Marshall, Brennan and Blackmun castigated the 
plurality for deciding a constitutional issue in an informational vacuum and for failing 
to remand the case for further fact finding. In May 1986, the Supreme Court rejected the 
Jackson School Board’s request for a rehearing on the issue of remand, for the purpose 
of determining the actual effect of the challenged layoff clause. Respondents’ Petition 
for Rehearing, Wygant v. Jackson Bd. of Educ., No. 84-1340, 106 S. Ct. 1842 (1986). 

Justice Stevens, finally, discarded his previous adherence in Fullilove to a color- 
blind interpretation of the Constitution. 448 U.S. at 548. Ignoring the employment 
discrimination law framework in Wygant, he analyzed the case within the school deseg- 
regation framework which the Jackson School Board supported. He concluded in his 
dissent that Jackson’s affirmative action plan, including the layoff provision, was a valid 
attempt to achieve an integrated faculty. Evidence of past discrimination was unnecessary. 
106 S. Ct. at 1867. 

27 Justice White, who did not disavow or reconfirm the societal discrimination 
theory which he had embraced in addressing the constitutional question in Bakke, 
confined his Wygant concurrence to a particular ‘‘what’’ question involved. He concluded 
that racially discriminatory layoff policies violate the equal protection clause. He did 
not, however, rule out all preferential affirmative action in the public sector. 

28 This is what the attorney for the Jackson School Board concluded. Letter from 
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O’Connor’s as the controlling opinion, as has the attorney for the 
Jackson School Board,’”° until the Court resolves this evidentiary ques- 
tion in Johnson v. Transportation Agency.'*° 

Regardless of the quantum of evidence required at the time the 
public employer creates and implements its affirmative action plan, 
none of the Justices places the burden of proving the constitutionality 
of a voluntary affirmative action plan on the public employer. This 
contradicts Mr. Reynolds’ first interpretation of Wygant. The Court 
placed the burden on non-minority employees to prove that a voluntary 
plan exceeds constitutional limits in subsequent judicial proceedings.** 
Plaintiffs alleging reverse discrimination must produce evidence that 
the public employer had not been, or is not, guilty of intentional racial 
bias. The Justice Department’s move to repeal the goals and timetables 
requirements of the Executive Order prematurely presumed that affirm- 
ative action hiring goals required by the Executive Order are constitu- 
tionally suspect. If Justice O’Connor’s opinion controls, in contrast, 
employers may take voluntary initiatives to correct apparent discrimi- 
nation in their own workforce. Non-minority plaintiffs themselves will 
have to prove that there was no discrimination, that only an appearance 
of discrimination existed. Wygant did not yield a mandate for revision. 
of the Executive Order. Wygant’s placement on non-minority plaintiffs 
of the ultimate burden to persuade a court that the higher education 





Jerome A. Susskind, attorney for the Jackson, Michigan School Board, to Mr. William 
Pearson, Superintendent of the Jackson Public Schools (May 20, 1986) (analyzing the 
implications of Wygant for the Jackson school system). This is not what Paul Kamenar 
of the conservative Washington Legal Foundation concluded, however. “She just muddied 
the waters,’’ he reportedly commented. Kamenar, Interpretations Differ on Bias-Case 
Ruling, Wash. Post, May 21, 1986, at 1, 7. Kamen focused on the fact that no other 
Justice joined Justice O’Connor’s concurring opinion. Yet, her unaccompanied opinion 
was also uncontested by at least four dissenters who would choose Justice O’Connor’s 
position on the timing and quantum of evidence over that of Justice Powell. 

129 Id. 

130 In November 1986, newly appointed Justice Scalia made clear his hostility to 
affirmative action preferences based solely on statistical disparities at oral argument in 
Johnson. Denniston, Scalia, During Supreme Court Hearing Shows Hostility to Affirmative 
Action, The Sun, Nov. 13, 1986, at 3A, col. 1. Having lost its color-blind interpretation 
of Title VII and the fourteenth amendment in the three 1986 cases, the Justice Department 
in Johnson argues for placing the burden on the employer of persuading a court, with 
‘‘statistical proof and historical information”’ that its affirmative action plan rested on ‘‘a 
proper predicate of prior discrimination.’’ Brief for the United States as Amicus Curiae 
Supporting Petitioner at 16, Johnson v. Transportation Agency, 55 U.S.L.W. 4379 (Mar. 
25, 1987). 

31 In a conventional discrimination suit, the employer justifies its actions with a 
nondiscrimination defense and the plaintiff bears the ultimate burden of persuading the 
court that he or she was the victim of discrimination. In a reverse discrimination suit, 
in which the employer justifies its actions with an affirmative action defense, the non- 
minority plaintiffs do not need to prove they were discriminated against. The employer 
concedes this with its affirmative action defense. The burden on non-minority plaintiffs 
is to persuade a court that the public employer did not discriminate against minority 
employees. 
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defendant had not been guilty of past discrimination against blacks 
should enable most affirmative action educational employers to imple- 
ment their plans without legal challenge. 

Mr. Reynolds’ hasty proclamation that Wygant gave the adminis- 
tration a Supreme Court mandate to abolish the goals and timetables 
requirement of the Executive Order provoked a judicial rebuff. Six 
weeks after Wygant, in Sheet Metal Workers, a majority of Justices 
expressly endorsed the use of preferential hiring goals for racial mi- 
norities under authority of the Executive Order. The validity of this 
interpretation of the Executive Order was not the legal issue posed in 
the case. Sheet Metal Workers concerned the authority of a court under 
Section 706(g), Title VII’s general provision governing the remedial 
power of the courts. Nevertheless, Justice Brennan, with majority sup- 
port,’*? found confirmation not only for his treatment of Section 706(g), 
but also for the goals and timetables provisions of the Executive Order, 
in the 1972 Senate debate over that year’s amendments to Title VII.*** 
Senator Sam Ervin’s attempt to proscribe ‘‘preferential hiring for racial 
minorities’’*** was ‘‘defeated resoundingly’’*> by the Senate in 1972.1%6 
In 1986 the Supreme Court used this evidence of Congressional support 
for goals and timetables to rebuff the Justice Department’s opposition 
to them. 

The Supreme Court did not mandate the revision or abolition of 


the Executive Order, as Mr. Reynolds had claimed after Wygant. How- 
ever, it also did not proscribe an executive department initiative revising 
or abolishing it. If the administration decides to resolve its own internal 





132 Justices Marshall, Blackmun, Stevens, and Justice Powell, insofar as affirmative 
action did not go beyond flexible goals, supported Justice Brennan’s reading of legislative 
history. With the addition of Justice O’Connor’s approval in her concurring opinion of 
flexible goals and timetables, as defined py EEOC and OFCCP in 1973, 106 S. Ct. at 
3060-61, at least six Justices supported the Executive Order. 

133 The statute amending Title VII is entitled the Equal Employment Opportunity 
Act, Pub. L. No. 92-261, 386 Stat. 103 (1972). The 1972 amendments broadened the 
coverage of Title VII to include the employment practices of the federal and state and 
local governments, and previously-excluded employees of educational institutions en- 
gaged in the educational activities of the institutions. 

134 106 S. Ct. at 3046. 

135 Td, 

186 Justice Brennan exhumed two of Senator Sam Ervin’s defeated amendments. One 
amendment sought to amend Title VII so as to proscribe any requirement of ‘‘discrimi- 
nation in reverse’ through the use of ‘‘fixed or variable numbers, proportions, percent- 
ages, quotas, goals, or ranges.’’ 106 S. Ct. at 3046 (citing 118 Conc. REC. 1662 (1972)). 
This proposed amendment to Title VII did not, however, attack voluntary affirmative 
action preferences. The second amendment sought to extend the prohibition on racial 
preferences in hiring to the Executive Order. Id. (citing 118 Conc. Rec. at 4917-18). 
Senator Ervin, Mr. Reynolds’ ideological precursor, challenged the interpretation that 
had been given to Title VII by the lower federal courts and to the Executive Order by 
the Department of Labor in the early seventies. He attacked, for example, the Philadelphia 
Plan, one of the first race-conscious affirmative action plans established pursuant to the 
Executive Order. 
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debate and delete the goals and timetables’ provisions, Congress would 
have to enact legislation mandating what the administration might 
delete.’*” In theory, academic contractors must continue to base affirm- 
ative action plans on underrepresentation figures as long as the Exec- 
utive Order remains. In practice, the Executive Order retains little force 
with regard to higher education, as suggested by the executive branch 
arguments favoring nonenforcement.'** 


2. Race Consciousness and Diversity 
a) Diversity and the First Amendment: Justice Powell’s Theory 


Justice Powell took a ‘‘quotas no, race yes’’ position in Bakke. It 
resulted from his unsuccessful struggle to adhere to an individualistic 
interpretation of the equal protection clause of the fourteenth amend- 
ment and the nondiscrimination provision of Title VI.1°° He held un- 
constitutional the University’s quota-type admissions plan reserving a 
fixed number of seats for minority applicants. Treating individuals as 
members of racially-defined groups constituted a ‘‘fatal flaw[,] . . . [a] 
disregard of individual rights as guaranteed by the Fourteenth Amend- 
ment.’’*° But his opinion’*’ proposed that institutions of higher edu- 
cation be allowed to consider an applicant’s race as an additional factor 
in the admissions process regardless of whether the institutions were 
guilty of past discrimination. Justice Powell’s diversity theory, which 
he argued was compatible with individualized comparisons among 
applicants, was not grounded in an affirmative action theory, but rather 
in a first amendment concern for diversity that contributes to ‘‘the 
robust exchange of ideas’’ and to ‘‘‘wide exposure’ to the ideas and 
mores of students as diverse as the nation of many peoples.’’*? But 
Justice Powell reasoned that racial and ethnic diversity was not a 
sufficiently compelling state interest: ‘“The diversity that furthers a 
compelling state interest encompasses a far broader array of qualifica- 
tions and characteristics of which racial or eth1ic origin is but a single 





137 Representative Matthew Martinez, Democrat from California, introduced a bill in 
the 99th Congress, H.R. 5165, that would force federal agencies to set affirmative action 
goals and timetables to eliminate underutilization. 

138 See supra text accompanying notes 30-31. See also Brief for Appellants at 21, 
Adams v. Bell, 743 F.2d 42 (D.C. Cir. 1984) (Nos. 83-1516 & 1590). 

139 “It is settled beyond question that the ‘rights created by the first section of the 
Fourteenth Amendment are, by its terms, guaranteed to the individual. The rights 
established are personal rights,’ ’’ 438 U.S. at 289 (quoting from Shelley v. Kraemer, 
334 U.S. 1, 22 (1948)). In spite of this and.other individualistic language, Justice Powell 
did not rule out group-based preferences to remedy employer, union, or even societal 
discrimination if findings of discrimination are made by a body with ‘‘authority and 
capability’’ to do so. 

140 438 U.S. at 320 (quoting Shelley v. Kraemer, 334 U.S. 1, 22 (1948)). 

11 See infra text accompanying notes 146, 148-149. 

142 Regents of Univ. of Cal. v. Bakke, 438 U.S. 265, 313 (1978). 
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though important element.’’** Race and ethnicity would be one of 
many individual personal attributes, like athletic prowess, musician- 
ship, ‘‘leadership potential, maturity, demonstrated compassion, a his- 
tory of overcoming disadvantage, ability to communicate with the poor, 
or other qualifications deemed important.’’'** Justice Powell’s version 
of a diversity theory was not a means of making historic reparations 
through preferences for young blacks, a race that had suffered a ‘‘tragic 
legacy of government sanctioned discrimination,’’ as he later stated in 
Fullilove. 

Leading scholars have criticized Powell’s diversity justification for 
race consciousness in admissions. First, it ignores the moral force of 
the argument for repairing the contemporary inegalitarian effects of 
segregation and discrimination against blacks. Diversity that contributes 
to ‘‘the robust exchange of ideas’’ is a valid goal, but not as compelling 
as the argument for breaking ‘‘the long and self-fueling chain reaction’’ 
of racism.*** Moreover, the quest for diversity, considered in racial 
terms, can be turned against racial and ethnic minorities in certain 
geographic areas and at highly selective colleges and universities. This 
is the growing concern of Asians. Whether diversity is conceptualized 
in terms of an applicant’s race, or in terms of an applicant’s extra- 
curricular talents, some view it as a means to curb Asian enrollments, 
and to limit the decline in white enrollments at institutions with 
competitive admissions.’*” Second, treating minority race as an addi- 
tional plus factor in admissions can serve to exclude non-minorities 
who would otherwise have been admissible, just as surely as the 
University of California’s quota-like plan excluded non-minorities.’* 
Thus, one critic has argued that Justice Powell’s diversity theory fi- 
nessed the affirmative action dilemma—whether to grant minority pref- 
erences at the expense of non-minorities in a competitive context— 
through a ‘‘dishonest’’ subterfuge.**° ‘‘Flexible’’ admissions programs 





143 Td. at 315. 

144 Id. at 317. 

“45 448 U.S. 448, 516 (1980). 

146 R, DwoORKIN, A MATTER OF PRINCIPLE 294 (1985). 

147 Concerns have been expressed, for instance, that some Asian students are being 
turned down at Berkeley and other selective institutions, despite higher average grades 
and test scores than non-Asians, because of the disproportionately large number of Asian 
students who meet high standards of academic performance. Private institutions which 
use a Harvard-type admissions plan and which stress diversity of geographic origin, of 
academic and of extracurricular interests may limit Asian access if judged by grades and 
test scores alone. Highly selective inscitutions seek an overall student profile, which 
prevents heavy concentration of Asian students in science and math. See Biemiller, Asian 
Students Fear Top Colleges Use Quota Systems, Chron. of Higher Educ., Nov. 19, 1986, 
at 1, col. 2. The Justice Department is reportedly inquiring into allegations made by 
Asian leaders that exclusionary quotas are being introduced. See Gilliam, A New Restric- 
tive Racial Quota, Wash. Post, Feb. 5, 1987, at D3, col. 5. 

148 See R. DWoORKIN, supra note 146, at 309-10. 

149 See Calabresi, Bakke As Pseudo Tragedy, 28 CaTu. Univ. L. Rev. 427 (1979). 
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would be implemented through Justice Powell’s. supposedly individu- 
alistic approach to diversity. But flexible admissions programs can 
weight applicant characteristics to exclude qualified white applicants, 
such as Bakke, just as much as a fixed quota system can.**° In other 
words, academic institutions may disguise group-based preferences in 
admissions, and by implication in faculty hiring, in a pretense of 
individualism. Justice Powell also would insulate admissions decisions, 
other than those establishing overt fixed-place quotas, from meaningful 
judicial oversight. In Bakke, he invoked Justice Frankfurter’s concur- 
rence in Sweezy v. New Hampshire,‘ alluding to the “four essential 
freedoms of a university to determine for itself on academic grounds 
who may teach, what may be taught, how it shall be taught, and who 
may be admitted to study.’’**? But Justice Powell wrenched Justice 
Frankfurter’s four freedoms passage’ out of its intended context. In 
Sweezy, it offered judicial protection to the individual freedom of 
expression of a faculty member from a threat coming from outside the 
university. Justice Powell transformed it, in Bakke and elsewhere,’ 
into a concept of institutional academic freedom. Administrators have 
invoked this concept to protect academic institutions from serious 
judicial consideration of claims, raised by faculty and students, of 
discriminatory treatment from outside and within an affirmative action 
context. °° 


b) Diversity and Heightened Emphasis on Race: Justice 
O’Connor’s Variation 


Justice Powell made no reference in Wygant to the diversity theory 
which he had advanced in Bakke. Rather, Justice O’Connor resurrected 
it, but she placed greater emphasis on race than Justice Powell had: 





See R. Dworkin, supra note 146, at 310. 

354 U.S. 234 (1957). 

Id. at 263. 

Justice Frankfurter’s four-freedoms passage quoted from the ‘‘remonstrance’’ of 
South African academics against government-imposed racial restrictions on university 
admissions. 

184 See, e.g., Widmar v. Vincent, 454 U.S. 263, 276 (1981). 

185 Justice Powell’s deference to academic institutions with regard to faculty em- 
ployment decisions was also voiced in dicta, in Hishon v. King & Spaulding, 104 S. Ct. 
2229 (1984). He went out of his way to ensure that Hishon’s successful Title VII challenge 
to a discriminatory refusal to consider her for a partnership in a law firm, did not 
question the judicial hands-off posture toward academic employment, justified in the 
name of institutional academic freedom. ‘‘The courts of appeal,’’ he commented, ‘‘gen- 
erally have acknowledged that respect for academic freedom requires some deference to 
the judgment of schools and universities as to the qualifications of professors, particularly 
those considered for tenured positions.’’ Id. at 2237 n.4. For a general analysis of the- 
differential judicial treatment of higher and ‘‘lower status’’ jobs, see Bartholet, supra 
note 60, at 945. For a critical analysis of the notion of institutional academic freedom, 
see Finkin, On Institutional Academic Freedom, 61 TEx. L. REv. 817 (1983); Leslie, 
Academic Freedom and the Universities, 9 REv. oF HIGHER Epuc. 135 (1986). 
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‘‘[Ajlthough its precise contours are uncertain, a state interest in the 
promotion of racial diversity has been found sufficiently ‘compelling,’ 
at least in the context of higher education, to support the use of racial 
considerations in pursuing that interest.’’** In addition to Justice Pow- 
ell’s exposition in Bakke, Justice O’Connor referre1 to the dissenting 
opinions of Justice Marshall, joined by Justices Blackmun and Brennan, 
and of Justice Stevens in Wygant. But Justice Marshall had said in 
Wygant only that he agreed with Justice Powell in Bakke that race may 
be taken into account.’*” Clearly, he did not support the attenuated 
emphasis placed on race in Justice Powell’s Bakke opinion. Justice 
Marshall expressed unambiguous support for voluntary preferences for 
black Americans with fixed allocation racial quotas, designed to redress 
the consequences of historic and continuing societal discrimination.’ 

Justice Stevens, whose opinion was unpredictable from his earlier 
opinions in Bakke and Fullilove,** strongly supported the Jackson 
School Board’s race-conscious effort to ensure a racially diverse and 
integrated teaching faculty.‘ Unlike Justice Powell, and in accord with 
Justice O’Connor, he too highlighted the racial aspect of the diversity 
theory. He also answered a major objection to Justice Powell’s theory 
by distinguishing ‘“‘between a decision to exclude a member of a 
minority race because of his or her skin color and a decision to include 
more members of the minority in a school faculty [or student body] for 
that reason.’’*** He would not permit the diversity theory to prefer 
whites where blacks are well-represented in a teacher corps or student 
body if hiring or admission was based on neutral competitive criteria.‘® 

If one assumes that Justices O’Connor and Stevens view the diver- 
sity theory as a racial one, and that Justices Marshall, Brennan, and 
Blackmun accept the emphasis on increasing minority representation 
to promote diversity, at least in postsecondary education,’ then a 
majority of the Court appears to support a diversity justification for 
race-conscious hiring. As it is not a remedial theory, the diversity 
theory may offer white institutions of higher education a defense to a 





156 106 S. Ct. at 1853. 

187 Td. at 1861. 

188 438 U.S. at 387-402. 

18° In Fullilove, Justice Stevens had voted against the minority set-aside provision, 
but, he stated, ‘‘unlike Mr. Justice Stewart and Mr. Justice Rehnquist ... I am not 
convinced that the [due process clause of the fifth amendment] contains an absolute 
prohibition against any statutory classification based on race.’’ 448 U.S. at 548. Along 
with Justice Powell he took no part in the Weber decision. 

100 106 S. Ct. at 1868. 

#1 106 S. Ct. at 1869. (Emphasis in the original). 

182 This is a concern expressed by Ronald Dworkin, among others. See R. Dworkin, 
supra note 146, at 313-14. Justice Stevens’ inclusionary-exclusionary distinction might 
also forbid counting being Asian, Jewish, or female, for example, as negative factors in 
admissions or employment where these groups are also disproportionately represented 
using race-neutral selection criteria. 

13 However, they would not reject a theory of reparations for societal discrimination. 
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reverse discrimination challenge, regardless of evidence of prior insti- 
tutional discrimination, because it is indifferent to the reasons for 
predominantly white faculties.’* It is unclear whether a diversity theory 
would support preferences in the hiring and promotion of female faculty 
members, or admission of women students, if women were underre- 
presented. The Court has never addressed this question. However, the 
diversity theory would arguably support such preferences to the extent 
that the diversity theory relies upon the first amendment. 

It is unlikely that the diversity theory would support minority race 
preferences at traditionally black public institutions of higher education 
if their faculties are already disproportionately black. Embedded within 
an elementary-secondary school integration case in Wygant, the theory 
stressed faculty diversity within public educational systems or institu- 
tions. It did not imply support for racial diversity among institutions— 
some predominately white and some predominately black. That, of 
course, would subvert thirty years of desegregation litigation. However, 
the Supreme Court has never taken a clear stand on the question 
whether postsecondary education has the same affirmative obligation 
to integrate as has elementary and secondary education.’*® The Court 
has never ruled on a defense of institutional affirmative action, raised 
by a predominantly black institution of higher education, to a discrim- 
ination complaint pressed by a white faculty member. However, Judge 
Pratt, the federal district court judge whose rulings have supported a 


Title VI challenge to segregated higher education,*® excoriated private 
Howard University for its argument that black colleges, as ‘‘instruments 
of affirmative action,’’ have a unique legal right to discriminate against 
non-blacks.*®” Such a theory, he declared, is ‘‘apostate to the cause of 
racial equality.’’® If the Supreme Court ever addresses the issue of 
institutional diversity on racial lines in higher education, it must 





16¢ As pointed out in one of the author’s pre-Wygant publications, race consciousness 
in academic hiring based on affirmative action considerations and race consciousness 
based on a desire for racial diversity may be indistinguishable in practice. The Affirmative 
Action Policy Statement of the University of Vermont addresses both concerns and states 
that the University seeks ‘‘to redress the consequences of past denial’’ to women and 
minorities, ‘‘of full participation in all societal functions,’’ and to create ‘‘a diverse and 
heterogeneous campus community.’’ See Clague, supra note 13, at 134. 

16s For further discussion of this issue, see infra note 306. 

16 The reference is to Judge Pratt of the District Court for the District of Columbia, 
author of opinions in the Adams litigation which ordered the Department of Education, 
HEW, to develop guidelines, under Title VI, for the integration of postsecondary edu- 
cation. See Adams v. Richardson, 356 F. Supp. 92 (D.D.C. 1973) and subsequent cases. 

17 This argument was advanced by Howard University in its Memorandum in 
Support of Defendant’s Motion for Judgment Notwithstanding the Verdict or in the 
Alternative for a New Trial and Remittitur in Turgeon v. Howard Univ., 572 F. Supp. 
679 (D.D.C. 1983). The memorandum borrowed heavily from Professor Kenneth Tollett’s 
book, K. ToLtetr, BLack CoLLeGes As INSTRUMENTS OF AFFIRMATIVE ACTION (1982). 

18 Planells v. Howard Univ., 32 Fair Empl. Prac. Cas. (BNA) 337, 345 n.1 (D.D.C. 
1983). Howard’s argument was raised before, but not during trial of Professor Planells’ 
claim that he had been discriminated against in the promotions process. 








204 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 14, No. 2 


confront the fervent arguments made by defenders of traditionally black 
colleges and universities. Specifically, institutional diversity on racial 
lines offers a choice of personal and cultural identity for students in 
an age group not subject to compulsory education.’ 


3. A Role-Model Theory 


The district court opinion in Wygant, affirmed almost entirely by 
the Sixth Circuit, characterized the case as an atypical affirmative action 
case. Jackson’s collectively bargained affirmative action plan, which 
contained the layoff provision, did not align its teacher employment 
goals to match the racial composition of the relevant labor market. 
Ratified repeatedly by the predominantly white Jackson Education As- 
sociation, the plan’s ultimate hiring goal was ‘‘to have at least the 
same percentage of minority racial representation on each individual 
staff as is represented by the student population of the Jackson Public 
Schools.’’!”° The layoff provision challenged by Wendy Wygant and 
nine other white teachers did not, however, seek to increase the per- 
centage of minority teachers during retrenchment.’ It provided that 
‘fat no time will there be a greater percentage of minority personnel 
laid off than the current percentage of minority personnel employed at 
the time of the layoff.’’*”? Its exception to seniority-based layoffs was 
based neither on the percentage of minorities in the relevant labor 
market, nor on the percentage of minority students in the Jackson 
school system. It was designed only to preserve the progress that had 
been made in minority hiring.” 

Despite the Board’s effort to dissociate the layoff provision from 
the hiring provision of Jackson’s affirmative action plan, the district 
court coupled them. It upheld the layoff clause as a means of moving 
toward the ultimate goal of matching the racial percentage of the teacher 
corps to the racial percentage of the student population.’’* The court 





169 See, e.g., Whitaker, Is there a Conspiracy To Take Over Black Colleges? Esony, 
Oct. 1986, at 83; K. ToLLETT, supra note 167; Motion of the National Association for 
Equal Opportunity in Higher Education for Leave to File Brief as Amicus Curiae, Adams 
v. Richardson, 480 F.2d 1159 (D.C. 1983). 

70 Art. VII.D.1 of the contract (quoted in Wygant, 546 F. Supp. 1195, 1198 (E.D. 
Mich. 1982)). 

11. Layoffs occurred throughout the 1970’s. 

172 Article XII.B.1 of the collective bargaining contract. 546 F. Supp. at 1198. 

173 This point was emphasized in both the Board’s appellate brief, Brief of Defendant- 
Appellees at 12, 14, Wygant v. Jackson Bd. of Educ., 746 F.2d 1152 (6th Cir.) (No. 82- 
1746), and in its Brief for Respondents at 23, Wygant v. Jackson Bd. of Educ., 106 S. 
Ct. 1842 (1986) (No. 84-1340). See also Clague, supra note 58, at 332-33, which discusses 
several lower court cases that dealt with affirmative action plans designed to match the 
racial composition of the professional staff to the racial composition of the school district’s 
school population. 

174 546 F. Supp. at 1201. The plaintiffs posed the following question in their petition 
for certiorari: ‘‘Does the Constitution tolerate racial preferences for teacher layoffs adopted 
by a public employer in the absence of findings of past discrimination, based solely 
upon a disparity between the respective percentages of minority faculty and students?’’ 
Petition for Certiorari at 1. 
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discarded the criteria used in Hazelwood, Weber and Sixth Circuit 
decisions’”> for determining minority underrepresentation, which com- 
pared the percentage of minorities employed with the percentage of 
minorities in the qualified labor pool.‘”® It concluded that in the edu- 
cational context of Wygant the appropriate method for calculating 
minority teacher underrepresentation was ‘‘to compare the percentage 
of minority teachers to the percentage of minority students in the 
student body . . . .’’!”” It accepted this method because ‘‘minority teach- 
ers are role-models for minority students. This is vitally important 
because societal discrimination has often deprived minority children of 
other role-models.’’'”® 

Existing psychological and educational literature does not support 
this role-model theory.’”? Petitioners’ brief in the Supreme Court and 
the Amicus brief of the American Federation of Teachers challenged 
the theory’s empirical validity.1® The Jackson School Board’s brief, in 
contrast, virtually abandoned the race-alike version featured in the 
opinions of the lower courts. Instead, it argued that white students 
need black role-models to prepare them ‘‘to participate in a multi-racial 
society.’’*®! This race-unalike role-model theory was an adjunct to the 
board’s alternative and primary argument before the Supreme Court. 
The primary argument labeled the layoff provision ‘‘part of the com- 
prehensive commitment ... to an effective system of integrated edu- 
cation,’’®? responsive to the Supreme Court’s longstanding mandate 


that school boards take ‘‘primary responsibility’’ to remedy ‘“‘the con- 
sequences of their discriminatory conduct,’’** without waiting to be 
sued and ordered by a court to do so.** 

The race-alike role-model theory, as articulated by the lower courts, 
did not die an unremarked death, however. None of the members of 
the Court accepted it. Four expressly rejected it** as a matter of 





175 Bratton v. City of Detroit, 704 F.2d 878 (6th Cir. 1983), cert. denied, 53 U.S.L.W. 
3509 (Jan. 9, 1984); Detroit Police Officer’s Ass’n v. Young, 608 F.2d 671 (6th Cir. 1979), 
cert. denied, 452 U.S. 938 (1980). 

178 433 U.S. at 308-09. This comparison helps establish a rule to calculate an ideal 
number of blacks in a discrimination-free hiring process. See also BALDUS & COLE, 
STATISTICAL PROOF OF DISCRIMINATION § 3.212 & n.38 (1986). 

77 546 F. Supp. at 1201. 

178 Td, 

179 See Clague, supra note 58 at 343-47. 

10 Petitioner’s brief relied on this author’s search of the literature in education and 
psychology, and analysis of the implications of a race-alike role-model theory in educa- 
tional settings. A draft version of this author’s article discussed this theory. See generally 
Clague, supra note 58. Petitioner’s Brief at 37-40 & nn. 36-39. 

11 Brief for Respondents at 28. 

182 Td, 

13 Brief for Respondents at 19-20 (quoting inter alia, Brown v. Board of Educ., 349 
U.S. 294, 299 (1955), Swann v. Charlotte-Mecklenburg Bd. of Educ., 402 U.S. 1, 12 
(1972), Green v. County School Bd. of New Kent County, 391 U.S. 430, 437-38 (1968)). 

1 Brief for Respondents at 21. 

188 The Justices who rejected it included Justice Powell, joined by Justices Burger 
and Rehnquist, and Justice O’Connor in her concurring opinion. 
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principle and not as an unsupported empirical theory. The four dissen- 
ters implicitly rejected it, and Justice White did not discuss it. However, 
Justices Powell and O’Connor addressed it both at oral argument’®* and 
in their subsequent opinions.*®’ The district court and the Sixth Circuit 
had upheld the racial preferences of Jackson’s layoff plan as part of an 
effort to remedy societal discrimination by providing race-alike role- 
models for minority schoolchildren in approximate proportion to their 
share of the student population. Just as Justice Powell’s opinion rejected 
the societal discrimination theory as too amorphous and indefinite to 
serve as a justification for preferences, it also rejected the role-model 
theory because it ‘‘has no logical stopping point.’’*** Unlike the concept 
of minority underrepresentation conventionally used in Title VII cases, 
calculated in Hazelwood’ and in Weber by reference to relevant labor 
market data, the notion of minority teacher underrepresentation that 
was linked to the role-model theory could permit the continuation of 
minority preferences long past the point of remedying past employer 
discrimination.’ It could, as Justice Powell’s opinion implied, result 
in the equation of a successful minority recruiting and hiring effort, as 
judged by labor market availability figures, with discrimination against 
minorities.’ ‘‘Carried to its logical extreme,’’ Justice Powell continued, 





66 During oral argument, Justice Powell drew attention to the inclusion of American 
Indians, Orientals, and persons of Spanish descendency, as well as blacks in Jackson’s. 
policy of seeking a racial match between faculty and students. Suggesting the possibly 
‘frivolous’’ nature of his question, Justice Powell pressed the Board’s attorney to explain 
how the Jackson school system would determine ‘‘who is a person of Spanish descen- 
dency.’’ Official Transcript at 42-43. Further, Justice Powell asked, suggesting his disdain 
for the role-model theory, ‘‘[wjould Asian students think that American Indians would 
be a role model?”’ Id. at 43. For further discussion of the question of protected groups, 
see infra notes 196-199 and accompanying text. The Board’s attorney responded in part 
by emphasizing the system’s interest in ethnic diversity, not a purpose to hire Indians 
to teach Indians. Official Transcript at 42-43. Asked by Justice O’Connor whether the 
compelling interest relied on ‘‘today,’’ was ‘‘to maintain a faculty/student ratio or . . 
some other purpose,’’ Mr. Susskind referred to the goals of integration, diversity, and 
educational soundness. Id. at 30. Justice O’Connor responded, ‘‘So, the Board does rely 
essentially on faculty/student ratio and the role-model rationale.’’ Id. The Board’s attorney 
protested that it did not, but Justice O’Connor was not persuaded. Id. at 33. 

87 Thus four Justices, Justice Powell, joined by Justices, Burger and Rehnquist, and 
Justice O’Connor in her concurring opinion, expressly rejected the race-alike role-model 
theory as used in Wygant. The four dissenters implicitly rejected it. Justice White did 
not address the theory. 

188 106 S. Ct. at 1847. 

1° 433 U.S. 299 (1977). In Hazelwood, data indicating substantial underutilization 
of minority employees established a rebuttable prima facie case of pattern or practice 
discrimination against minorities. In Weber, data indicating substantial underrepresen- 
tation of minorities in the employer’s work force was used to justify voluntary, minority 
hiring/training preferences. 

19 106 S. Ct. 1847. 

_ 1 The district court arrived at the same conclusion in Marsh v. Board of Educ. of 
City of Flint, 581 F. Supp. 614 (E.D. Mich. 1984), aff’d, 762 F.2d 1009 (6th Cir. 1985), 
vacated and remanded for fu:ther consideration in light of Wygant, 106 S. Ct. 2240 
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‘‘the idea that black students are better off with black teachers could 
lead to the very system the Court rejected in Brown v. Board of 
Education.’’'®? Justice Powell warned that the lower courts’ role-model 
theory could also be used ‘‘to escape the obligation to remedy [prior 
discriminatory practices] by justifying the small percentage of black 
teachers by reference to the small percentage of black students.’’! 

Justice Powell’s rejection of the role-model theory as a justification 
for affirmative action preferences was definitive, but not essential to 
his decision that Jackson’s layoff plan violated the equal protection 
clause of the Constitution. He, like Justice White, would rarely support 
affirmative action layoffs ‘‘as a means to accomplish even a valid 
purpose ... .’’?% Justice Powell’s opinion regarding affirmative action 
layoffs is discussed below. Suffice it to emphasize here that Justice 
Powell would not have upheld Jackson’s layoff plan even if the role- 
model theory had never surfaced. 

Justice O’Connor concurred with Justice Powell’s negative assess- 
ment of the role-model theory, but the theory was not irrelevant to her 
rejection of Jackson’s layoff plan. The district and appeals court and 
Justice O’Connor portrayed the layoff provision as a means of moving 
toward the goal of matching the percentage of teachers by race to the 
percentage of same-race students. She rejected the goal, the use of 
layoffs as a means to achieve it, and recourse to the role-model theory 
to support them. But she did not reject race-based layoffs per se, and 


therefore did not join Justice Powell in his treatment of layoffs. She 
faulted Jackson’s layoff provision for being ‘‘keyed’’ to the racial match- 





(1986). Using 1980 statistics, the district court inferred that the disparity between a figure 
of 38% black teachers and 59% black students showed a ‘‘pattern of overt discrimination 
against black teachers .... ’’ 581 F. Supp. at 622. An administrative law judge who 
was responsible for HEW’s Title VI enforcement action, on the other hand, had concluded 
in 1977 that Flint’s affirmative action hiring of black teachers, ‘‘exceeded the approximate 
basis of the Black adult population of the school district.’’ This precluded a finding of 
hiring discrimination within the meaning of Title VI. In re Matter of Flint Community 
Schools, 77-HUD (JD)-44 (1977), at 98. See generally Clague, supra note 58, which 
analyzes a number of lower court cases, including Wygant, which affirmed plans that 
attempted to create and to maintain a teacher corps whose racial and ethnic composition 
reflects that of the student population of the school system. For an analysis of cases 
dealing with court-ordered percentage matching of teachers and students by race, see 
Clague, Beyond the Title VII Framework: Racial Quotas and Teacher Employment Policies 
in School Desegregation Litigation, in Schoo. Law UppaTe 179 (Jones & Semler, eds. 
1984). 

12 106 S. Ct. at 1848, referring to Brown I, 347 U.S. 483 (1954). The role-model 
theory can lead to adjacent school systems which are racially identifiable both with 
respect to students and teacher corps. See Clague, supra note 191 at 177. 

3 106 S. Ct. at 1848. To guard against this possibility one lower court proposed 
‘‘a dual theory of role modeling—that is, that black students need black teachers to raise 
their aspirations, whereas white students need black teachers to dispel negative racial 
myths and stereotypes.’’ See Clague, supra note 58 at 344 (discussing Britton v. South 
Bend Community School Corp., 593 F. Supp. 1223 (N.D. Ind. 1984)). 

14 106 S. Ct. at 1852. 
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ing of students and teachers, a goal that ‘‘has no relation to the 
remedying of employment discrimination.’’** She transposed the Ha- 
zelwood model for a plaintiff’s prima facie case of discrimination in a 
classic discrimination suit to a model for an inference of ‘‘apparent’’ 
intentional discrimination when an employer establishes an affirmative 
action plan.’* 

Wygant rejected one poorly explained role-model theory and its 
use in support of layoff preferences by race. This rejection has several 
implications for higher education. Traditionally and predominantly 
black institutions may possibly develop a faculty which reflects the 
race of its students. Recruitment and retention of a high proportion of 
black faculty is critical to the mission of black institutions. The chances 
that a role-model theory, used to justify discrimination against non- 
blacks in this higher education context, would survive a challenge are 
poor if it collides with a integrationist court in a discrimination case 
brought by a nor-black plaintiff. Judge Pratt’s opinion rejected a role- 
model argument, which lies at the heart of the theory of the black 
institution as an instrument of affirmative action,” when Howard 
University used it to exclude whites. A role-model theory used by 
traditionally white or black institutions to hire more female faculty and 
other employees in clear preference to better qualified males would fare 
no better than the race-based version rejected in Wygant. This is 
especially true if the theory was used to support gender preferences 
linking hiring or layoffs to the proportion of female college students in 
the employing institution. It is doubtful that one can explain the rapid 
growth of female enrollments in baccalaureate and graduate education 
by the increasing presence of female faculty, whose share of tenured 
positions and full professorships has grown very slowly since 1972.1 

How would a role-model theory fare if traditionally white institu- 
tions used it to include more minority faculty and other employees 
within its ranks? Unlike Wygant, in which the institution used the 
theory to support an employment goal in excess of labor market avail- 
ability of minorities qualified to be teachers, such a scenario in higher 
education is unlikely due to the paucity of black and Hispanic faculty.’” 
The version of role-model theory in Wygant can therefore not be applied 
in traditionally white postsecondary institutions. However, an alterna- 
tive version which aims at increasing minority presence is more plau- 





15 106 S. Ct. at 1857. Thus, Justice O’Connor answered in the negative the question 
posed in the petition for certiorari. 

196 Td. 

197 See generally K. TOLLETT, supra note 167. 

18 From 1972-73 to 1982-83 the percentage of female associate professors increased 
at all public and private institutions from 16.3% to 22%. During the same period the 
percentage of female full professors increased from 9.8% to 10.7%. AMERICAN COUNCIL 
ON EDUCATION, FACTBOOK ON HIGHER EpucaTION, Chart No. 119 (1987). 


1° For further discussion of this supply problem, see infra text accompanying notes 
219-221. 
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sible and complements the theory of faculty integration. At least one 
study found that over the course of a decade the number of black 
faculty in professional and graduate schools was consistently and highly 
correlated with first year and total black enrollment.?° The author 
concluded that either black faculty presence provides role models that 
attract black graduate students, or black faculty presence signals a 
generally supportive environment that attracts black graduate stu- 
dents.?"" Evidence indicating a relationship between the presence of 
minority-race graduate students and the presence of minority-race fac- 
ulty reinforces arguments for efforts to identify minority candidates for 
faculty positions. Even more important, given the currently small num- 
ber of potential minority candidates,” is the support such evidence 
provides for efforts to increase the size of the pool of minority doctorates 
from which future faculty will come. 

Wygant, which dealt with layoffs and a setting of compulsory 
education, does not necessarily rule out the force of a role-model theory 
in higher education if the theory is linked to minority student recruit- 
ment and retention. But even if the Supreme Court rejected a role- 
model theory for higher education, the theory is not necessary to 
support affirmative action in minority-race hiring or special support for 
minority-race graduate education. The Court has offered several other 
justifications, such as past discrimination, diversity, and faculty inte- 
gration, which do not depend on contingent and fact-specific research 
findings. 


4. The Faculty Integration Theory 


Wygant began as a reverse employment discrimination case. Wendy 
Wygant and her white colleagues, laid off during retrenchment, initiated 
their litigation within the framework of employment discrimination 
law. Although they conceptualized the case throughout in terms of 
employment discrimination, within that framework they shifted from 
seeking a showdown over the constitutionality of affirmative action 
preferences in the public sector? to a more narrowly focused attack 
on the atypical features of the Jackson plan and to affirmative action 
layoffs.2* Wendy Wygant won her battle against Jackson’s layoff plan 





200 J. BLACKWELL, MAINSTREAMING OUTSIDERS: THE PRODUCTION OF BLACK PROFESSIONALS 
58, 61, 64-66 (1981). 

20 Id. The scarcity of minority faculty may possibly be a self-perpetuating phenom- 
enon. 

2022 For data supporting this statement, see infra notes 359-360 and accompanying 
text. 

203 Wygant and her colleagues argued for a sweeping, color-blind interpretation of 
the Constitution from the district court stage through their Petition for Writ of Certiorari 
and challenged Jackson’s plan for going beyond relief to ‘‘actual victims of past discrim- 
ination . ... .’’ Petition for Writ of Certiorari at 145. 

2 The change in strategy reflected a change in counsel, from those who sought a 
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and the advocates of a color-blind Constitution lost their war. Once 
before the Supreme Court, the petitioners focused on the absence of 
any record of past discrimination in the employment of teachers in the 
Jackson school system,” the failure of the lower courts to use the 
Hazelwood model of comparing the racial composition of the teaching 
staff with the racial composition of qualified teachers in the relevant 
labor market,?°%° and the lower courts’ use of the race-alike role-model 
theory to justify race-based layoffs.? 

The School Board also shifted its arguments and emphasis once 
Wygant reached the Supreme Court. Unlike the petitioners, however, 
it sought to remove the case from the framework of employment 
discrimination law and to place it within the framework of school 
desegregation litigation.2 In its Suprzme Court brief, the Board char- 
acterized the layoff provision of the negotiated contract as ‘‘part of the 
comprehensive commitment of the Board to an effective system of 
integrated education,’’?°° thus responsive to the Supreme Court’s charge 
in Brown II and Swann that school boards ‘‘have primary responsibil- 
ity’’ and an ‘‘affirmative duty’’ to cure the vestiges of discrimination 
befere being sued and ordered by a court to bring about a unitary 
system.’'° Seniority-based layoffs would have eroded the gains made in 
the hiring of minority teachers and thus frustrated Jackson’s efforts to 





sweeping, color-blind, victim-specific interpretation of the Constitution, to one who, 
describing himself as a nuts-and-bolts attorney, was more interested in winning for his 
clients than risk defeat by fighting the broader ‘‘ideological’’ issue originally raised. 
Telephone interview with K. Preston Dade (Apr. 1985). In an effort to distance himself 
from the Justice Department’s color-blind position, Mr. Oade, Wygant’s attorney before 
the Supreme Court, refused the Justice Department’s request for time during oral argu- 
ment. Conversation with K. Preston Dade (Nov. 22, 1986). The procedural circumstances 
of the case, the legal strategy of the attorneys for Wendy Wygant and the other laid-off 
teachers, and the perspectives of the changing plaintiffs/petitioners’ attorneys are related 
and influenced the outcome of the case. The original attorneys were associated with the 
Mountain States Legal Foundation (hereinafter MSLF), a self-described, conservative, 
policy oriented, non-profit law firm, which James Watt once headed. They shared the 
Justice Department’s victim-specific color-blind view of the Constitution and wanted to 
make Wygant into a test case for that threshold issue. By posing the issue in that manner, 
rather than attacking the atypical nature of Jackson’s plan, plaintiffs lost in the district 
court. The district court could hardly have ruled that any and all minority preferences 
are unconstitutional, in view of both Supreme Court and Sixth Circuit decisions. Fur- 
thermore, the defendant school board, responding with a cross-motion for summary 
judgment, submitted a statement of facts to which the plaintiffs stipulated, thus requiring 
the entry of a summary judgment against the plaintiffs. F.R. Civ. P. 56(e). See Brief for 
Respondents, Wygant v. Jackson Bd. of Educ., at 46-47 and n.36, 106 S. Ct. 1842 (1986) 
(No. 84-1340). 

205 Petitioners’ Brief at 12, Wygant, 106 S. Ct. 1842 (1986) (No. 84-1340). 

2068 Id. at 12, 13-15. 

207 Id. at 35-40. 

20° Its brief in opposition to petition for writ of certiorari made no reference to the 
role-model theory featured in the lower court opinions. 

20° Brief for Respondents at 28. 

20 Brief for Respondents at 19-22. 
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achieve an integrated faculty.2*! Characterizing the layoff plan as sup- 
porting the system’s desegregation effort had two important implica- 
tions. First, school systems are not bound by the concept of minority 
underrepresentation used in employment discrimination cases in the 
context of educational desegregation. The Board, in reliance on Swann, 
emphasized that school authorities have ‘‘broad discretionary powers 
. .. to formulate and implement educational policy . . . and to prepare 
students to live in a pluralistic society .... ’’*? Second, the desegre- 
gation argument deflected attention from the race-alike role-model ar- 
gument, which was the basis of the Board’s victory in the lower courts, 
but which the Board tried to abandon in the Supreme Court. 

The faculty integration theory and every other theory invoked to 
justify Jackson’s layoff plan failed. However, the faculty integration 
theory did not fail merely because a majority of the Court rejected it, 
unlike the role-model theory. Rather, it failed because five Justices treated 
Wygant not as a school desegregation case, but as an employment 
discrimination case involving a challenge to race-based layoffs. Al- 
though the four dissenters, Justices Marshall, Brennan, Blackmun and 
Stevens,?* endorsed the Board’s faculty integration argument, it is 
unclear from Wygant whether their position would have been a minority 
position had the case involved affirmative action hiring rather than 
layoffs. What is clear, however, is that their support for the faculty 
integration argument implicitly rejected the race-alike role-model the- 
ory, even in the case of layoffs. Justice Marshall, joined by Justices 
Brennan and Blackmun, argued that the layoff provision passed con- 
stitutional scrutiny because its purpose was to retain minority teachers 
and to maintain an integrated faculty for the benefit of ‘‘all students.’’?** 

Justice Stevens, finally, rejected the employment discrimination 
law framework and discounted entirely the need for any remedial 
justification.?*> The relationship between teachers and students provided 
the basis, missing in other contexts,?* for an exception to the equal 





211 Brief for Respondents at 18. 

212 Brief for Respondents at 25. 

213 The first three dissenters, through the voice of Justice Marshall, adopted the 
Board’s desegregation, faculty integration argument. Letter from Jerome A. Susskind to 
Mr. William Pearson, Superintendent of the Jackson Public Schools at 3 (May 20, 1986). 
Justice Stevens dissented separately. 

214 106 S. Ct. at 1842 (emphasis in the original). 

215 106 S. Ct. at 1867. 

216 In Bakke, Justice Stevens opted for a color-blind interpretation of Title VI under 
any circumstances. In Fullilove, Justice Stevens was not satisfied that Congress had 
articulated ‘‘the need and basis for [the] racial classification in the minority business 
enterprise provision. 448 U.S. at 545. He did not however, adhere to the view that the 
equal protection clause ‘‘contains an absolute prohibition against any statutory classifi- 
cation based on race.”’ Id. at 548. In Wygant, however, he supported the Board’s 
conclusion and agreed with the union, that ‘‘an integrated faculty will be able to provide 
benefits to the student body that could not be provided by an all white, or nearly all 
white, faculty.”” 106 S. Ct. at 1968. 
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protection clause’s prohibition on racial classification. The employment 
and retention of a multi-ethnic faculty, he argued, ‘‘served a sound 
educational purpose’’—teaching that ‘‘essential differences among hu- 
man beings’’ are not defined by race, culture or ethnicity.?” Thus, 
Justice Stevens also emphasized the educational value of multi-racial 
and multi-ethnic socialization for all students, and implicitly rejected 
the race-alike role-model theory endorsed by the courts below. 


C. Who May Do What? 


Answers to the ‘‘why’’ question—what justifications render affirm- 
ative action preferences for racial minorities lawful—vary according to 
who initiates them. Furthermore, answers to the ‘‘what’’ question— 
what may or must be done—are closely linked to who initiates them. 
This section discusses both the ‘‘who’’ and the ‘‘what’’ questions 
because of their close connection. 


1. Voluntary Public Employer Hiring Preferences 


Although Wygant involved a challenge to race-based layoffs, a clear 
majority in Wygant endorsed the view that a public employer may 
voluntarily seek to remedy its own past discrimination through minority 
hiring preferences. Although the limits were not fully specified in the 


case, the rationale of remedying past employer discrimination and 
guidelines derived from Weber and Sheet Metal Workers offer some 
guidance. A public employer may remedy current, or correct the con- 
sequences of past, discrimination in its own workforce through some 
preferential hiring. This remedial justification for affirmative action 
hiring preferences implies two critical limitations. An affirmative action 
plan may not project preferential hiring past the point at which the 
number of minority employees matches the number of minorities in the 
relevant labor market. This implies that preferences are only temporary, 
as stated clearly in Weber and Sheet Metal Workers. They may be used 
not to maintain a racial balance but only to attain a racial balance. 
Thereafter, the continuation of preferences, but not minority hiring on 
a color-blind basis, becomes unlawful. 

This holds certain implications for hiring of minority faculty and 
professional staff in traditionally white colleges and universities. Clearly 
historically white institutions cannot pursue the goal, contained in 
Jackson’s affirmative action plan, of matching the racial composition of 
its faculty to the racial composition of its student population because 
of the small number of minority Ph.Ds. Rather, historically white 
colleges and universities will have difficulty achieving any significant 
faculty integration and diversity for at least another generation, a period 
in which the minority share in the total college student population is 





217 106 S. Ct. at 1868. 
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bound to increase despite the declining rate of college attendance by 
blacks and Hispanics.”** White universities that want to hire minority 
faculty are unlikely to face any risk of legal liability due to preferential 
hiring of minorities in excess of labor market availability because they 
will not be able to do so. The number of black Ph.Ds remains small 
despite a substantial percentage increase since the 1950s.”** The problem 
of small numbers is exacerbated by uneven distribution by field,??° by 
the concentration of black faculty in black colleges and universities, 
and by the decreasing number of minority Ph.Ds interested in academic 
careers.?21 To the extent that traditionally white colleges and universities 
construct their affirmative action plans around the number of minority 
Ph.D. holders,?” they primarily risk public criticism by the Office for 
Civil Rights [hereinafter OCR] for failure to meet minority hiring goals 
contained in higher education desegregation plans.?”° 





218 Although the college-going rate of blacks and Hispanics is declining, these groups 
represent an increasing share of the traditional college-going age group. See J. LEE, M. 
ROTERMUND, & J. BERTSCHMAN, STUDENT AID AND MINORITY ENROLLMENT IN HIGHER EDUCATION 
3 (1985); H. Hopcxinson, ALL ONE SYSTEM: DEMOGRAPHICS OF EDUCATION, KINDERGARTEN 
THROUGH GRADUATE SCHOOL 11-18 (1985). 

218 According to J. BLACKWELL, supra note 198 at 293, there were only 139 black 
persons with doctoral degrees in the 1950’s. In 1984, 1,049 black students earned doctoral 
degrees. But this figure represents only 3.3% of new doctorates in 1984. Woodrow Wilson 
National Fellowship Foundation, Newsletter, Fall 1986, at 3. 

20 In 1983, fifty percent of black doctorates were in the field of education, National 
Research Council, SuMMARY REPORT 1983: DocTORAL RECIPIENTS FROM UNITED STATES UNI- 
VERSITIES 29 (1983). The 516 black education doctorates compare, for example, with fifteen 
in economics, seven in communications, three in mathematics, and three in French 
language and literature. Many education doctorates are intended for administrative 
positions in elementary and secondary education. Id. at 26-29. 

221 H. BOWEN & J. SCHUSTER, AMERICAN PROFESSORS: A NATIONAL RESOURCE IMPERILED 
152-153 (1986). 

222 There are wide variations among institutions and among units within institutions 
as to how to calculate relevant labor market figures for minority M.A., Ph.D. and 
professional degree holders. The Revised Criteria Specifying the Ingredients of Acceptable 
. Plans to Desegregate State Systems of Public Higher Education, 43 Fed. Reg. 6658 (Feb. 
15, 1978), developed as a result of Judge Pratt’s 1977 Supplemental Order in the Adams 
litigation, Adams v. Califano, 430 F. Supp. 118 (D.D.C. 1977), stated that the plan of 
each of the Adams states should adopt the goal that the proportion of black faculty and 
administrators at each institution, in positions requiring the doctoral degree, ‘‘shall at 
least equal the proportion of black individuals with the credentials required for such 
positions in the relevant labor market.’’ In 1983, the Circuit Court for the District of 
Columbia interpreted the Revised Criteria as nonbinding guidelines. Adams v. Bell, 711 
F.2d 161, 165 (D.C. Cir. 1983), cert. denied, 104 S. Ct. 1272 (1984). 

223 Nineteen state systems of higher education have been involved in the sprawling 
and protracted Adams v. Richardson litigation, which was initiated in 1970. The NAACP 
Legal Defense Fund directed its Title VI ‘‘wholesale’’ challenge to segregation in post- 
secondary education at OCR, ‘‘in lieu of retail individual suits against segregating 
recipients of Federal funds.’’ Petitioners Reply Memorandum at 5, Adams v. Bell, 711 
F.2d 161 (D.C. Cir. 1983) (No. 83-643). OCR, which was then located in HEW, and is 
now located in the Department of Education, is the federal agency responsible for 
enforcing Title VI against recipients of federal funds. Although the federal government 
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This occurred at Arkansas State University [hereinafter ASU] under 
the Ford and Carter administrations. In response to threatened OCR 
enforcement actions in 1974,%* ASU produced an ‘‘Affirmative Action 
Program Pursuant to Title VI’’ that established a goal of five percent 
black faculty by 1979. This goal could be met only if twenty-five 
percent of faculty hired at ASU during the four-year period was black. 
In 1976 Bonnie Valentine, a white female, applied for an entry-level 
position as an instructor of business education and was initially ranked 
at the top of a list submitted to University administrators. Subsequently, 
the administration withdrew Valentine’s name and forwarded the names 
of two black applicants insteac because the affirmative action office 
had warned it of the ‘‘hazards ot ..iring’’ a white applicant if a black 
applicant possessed the minimum qualifications specified in the posi- 
tion announcement.?2> One of the applicants, Georgia Mitchell, pos- 
sessed the specified qualifications, and the administration hired her. 
Valentine filed a reverse discrimination complaint under Title VI and 
the fourteenth amendment. ASU had gotten caught in a classic double 
bind. Due to pressure from OCR and indirectly to the order of Judge 
Pratt in Adams v. Richardson, ASU became the defendant in Valentine 
v. Smith.?6 

Both the district court??? and the Eighth Circuit??* supported ASU’s 
hiring decision on affirmative action grounds.” The Eighth Circuit’s 





has not withdrawn contracts for failure to comply with Title VI, colleges and universities 
have, in different degrees, been responsive to OCR oversight. Perhaps the OCR’s primary 
sanction is adverse publicity. In July 1986, OCR’s report on Pennsylvania criticized the 
state for failing to meet faculty goals, among other things. Miller, Pennsylvania Colleges 
Failed to Meet Several Desegregation Goals, 14 HicHER Epuc. Daly 1, 1-2 (July 30, 1986). 
For more detailed discussion of the Adams litigation, see Clague, supra note 13, at 147- 
48. In that publication, this author categorized responses to pressure from OCR in the 
enforcement of Title VI as induced voluntary affirmative action. This occurs when 
Congress induces ‘‘voluntary cooperation with remedial measures ... by placing con- 
ditions on federal expenditures,’ as Chief Justice Burger stated in Fullilove. 448 U.S. at 
490. 

224 OCR was responding to the 1973 order of Judge Pratt, district court judge for the 
District of Columbia, to direct HEW to begin enforcement proceedings against the original 
ten ‘‘Adams states’’ determined to be in violation of Title VI. Arkansas was one of the 
ten. Adams v. Richardson, 356 F. Supp. 92 (D.D.C. 1973). 

28 Brief for Appellant at 10, Valentine v. Smith, 654 F.2d 503 (8th Cir. 1981). The 
hazard was an allusion to prodding from OCR, which was responding to Judge Pratt’s 
Adams’ order of 1973, supra notes 223-224. 

226 No. J-76-C-78 (D. Ark. 1980); 654 F.2d 503 (8th Cir. 1981), cert. denied, 454 
U.S. 1124 (1981). 

227 Valentine v. Smith, No. J-76-C-78 (D. Ark. 1980). 

228 654 F.2d 503 (8th Cir. 1981), cert. denied, 454 U.S. 1124 (1981). 

228 At the district court and appeals court levels, ASU did not make an affirmative 
action defense and argued that it had not engaged in discrimination. It was only in 
response to Valentine’s unsuccessful petition for Supreme Court review that ASU justified 
its hiring of the minority faculty member on affirmative action grounds and buttressed 
it with a diversity argument based on Bakke, Weber, and Fullilove. Respondents’ Brief 
in Opposition, Valentine v. Smith, 454 U.S. 1124 (1981). 
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opinion in Valentine, to which the U.S. Supreme Court denied review, 
provided the most complete guidelines for affirmative action hiring of 
racial minorities in higher education prior to the Supreme Court’s 1986 
decisions. Valentine also raised a key question which the Supreme 
Court has not yet addressed—whether preferences may be used in filling 
a single job opening.?*° However, Wygant and Sheet Metal Workers 
support its position. 

ASU had ample remedial justification for its AAP and its decision 
to hire Mitchell to work toward fulfillment of the plan’s goals. ASU’s 
remedial justification would have satisfied even Justice Powell’s de- 
mand in Bakke and Fullilove that an external body with ‘‘authority 
and capability’’ determine that an institution of public higher education 
had engaged in discrimination.2** But even without findings of an 
external administrative agency, ASU could also have justified its hiring 
decision under Justice Powell’s less demanding Wygant opinion, Justice 
O’Connor’s view of the timing and quantity of evidence required, and 
the integration-diversity position of the four dissenting Justices.?*? The 
plan was temporary and designed to attain, not maintain, a certain 
racial percentage.?*? Its goals were related to the existing and potentially 
increased pool of minorities with the qualifications required of faculty 
members.?** It neither displaced whites to make room for Mitchell, nor 
deprived anyone of any other ‘“‘employment rights or benefits they 
already enjoyed.’’2*5 

Yet, ASU’s. decision to hire Mitchell for a single faculty position 
necessarily involved a winner-take-all competition. The Eighth Circuit 
was sensitive to the difference between academic hiring and the ad- 





230 See infravnotes 270-273 and accompanying text for discussion of this question 
in Johnson v. Transportation Agency. 

231 Justice Powell implied in a footnote in Bakke, 438 U.S. at 302 n.4, that if the 
Office for Civil Rights had found the University of California guilty of discrimination in 
admissions, some form of preferences might have been justified. In Wygant, he drew a 
supportive comparison between valid minority hiring goals and minority admissions 
preferences at the University of Washington Law School, which were challenged in 
DeFunis v. Odegaard, 416 U.S. 312 (1974). Wygant, 106 S. Ct. at 1851 n.11. 

232 See supra notes 213-214. ASU added a diversity argument to its affirmative action 
justification when it opposed Valentine’s unsuccessful petition for Supreme Court review. 
Respondents’ Brief in Opposition at 5-9. 

233 It would have been surprising if ASU had been able to achieve its 1979 goal of 
five percent black faculty. ASU’s plan noted the ‘‘extreme scarcity of blacks in some 
disciplines,’ and therefore a need for biennial reassessment of ASU’s efforts. (Quoted in 
Valentine v. Smith, 654 F.2d 503, 510 n.16 (1981)). 

234 The plan called for recruitment of its own black undergraduate and graduate 
students for programs to support them in the completion of professional training. Id. at 
510 n.16. Not all faculty members were expected to possess a doctorate. Valentine and 
Mitchell had Master’s degrees. The Eighth Circuit made an unelaborated reference to the 
racial composition of the area from which ASU drew its students, which was 23.6% 
black, a questionable basis of comparison for employment purposes since Wygant. Id. at 
511. 


235 Td. at 511. 
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missions process. The former is a decentralized process for filling 
relatively few, highly specialized and uniquely defined job openings. 
The latter rations access to a significant number of seats in a class on 
an annual basis. The court of appeals not only viewed the operation of 
ASU’s plan as a whole, which did not bar whites from faculty positions 
at ASU, but suggested that setting aside a vacancy exclusively for 
blacks was constitutional: ‘“To ensure that the university achieves its 
affirmative action goals some coordinator must have the authority to 
reserve a particular position for a qualified minority applicant, if such 
applicant can be found.’’°* Some universities have in fact created 
minority recruitment positions and provide an extra faculty line to 
departments that make successful offers to qualified minorities or pro- 
vide extra salary money. These positions are not always advertised, 
unlike the ASU position for which Valentine applied. They may be 
filled through active recruitment of minority candidates only. 

The appeals court’s discussion of such an option was hypotheti- 
cal.287 Valentine and other white candidates had applied for the posi- 
tion. But Valentine’s contention that ASU had created an ‘‘exclusively 
minority position’ and that it had violated principles established in 
Bakke shaped the question she presented in her unsuccessful petition 
for Supreme Court review: ‘‘Whether a university can absolutely pre- 
clude consideration of white applicants for selected faculty positions 
as a means of fulfilling an affirmative action goal.’’?** 

Both ways of characterizing ASU’s hiring process affect the dis- 
tinction between goals and quotas. The Eighth Circuit did not ignore 
Justice Powell’s ‘‘quota no’’ position in Bakke and the four Justices 
who assumed a color-blind position on Title VI. But the Valentine 
court distinguished faculty hiring for a specific position from a com- 
petitive admissions process which rations access to a large number of 
slots on an annual basis. It may require more than counting minority 
race as an additional factor among qualified applicants to meet the 
hiring goals of an affirmative action plan. Thus, the Eighth Circuit 
suggested that it may be necessary to create an ‘‘exclusively minority 
position.’’?*® One could view a minority position as a racial counter- 
balance to the use of ‘‘distinguished faculty lines,’’ to positions ‘‘wired’’ 
for insiders,?“° or to positions filled by white males recruited without 
advertising. 





238 654 F.2d at 511 n.17. 

237 ASU disclaimed having set aside the business education opening exclusively for 
blacks. In fact, it was not until ASU responded to the petition for certiorari that it raised 
an affirmative action and diversity defense. Previously, it denied it had discriminated at 
all in the hiring of Ms. Mitchell. 

238 Brief for Petitioner at 1, Regents of Univ. of Cal. v. Bakke, 438 U.S. 265 (1978). 

239 654 F.2d at 511 n.17. 

20 In what appears to be the first case applying a Title VII disparate impact theory 
to employment discrimination in higher education, the Eleventh Circuit held that an 
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It is first necessary to consider the implications of Wygant and 
Sheet Metal Workers for ASU’s actions. These actions involved the 
University’s treatment of minority race as an additional factor when it 
had a qualified black candidate for a position that had been opened to 
competition for candidates of any race. In Bakke, Justice Powell sided 
with form over substance. He ignored the possibility that giving extra 
points for race or ethnicity can operate more preferentially than a 
minority set-aside. In Sheet Metal Workers, Justice Powell looked be- 
yond nomenclature to determine the limits of his acceptance of vol- 
untary or court-mandated hiring goals. 


There may be cases, for example, where a hiring goal in a partic- 
ularly specialized area of employment would have the same per- 
nicious effect as the layoff goal in Wygant. The proper constitutional 
inquiry focuses on the effect, if any, and the diffuseness of the 
burden imposed on innocent non-minorities, not on the label 
applied to the particular employment plan at issue.”** 


Hiring goals might not withstand Justice Powell’s strict scrutiny if 
their use focuses the burden of remedying past employer discrimination 
on particular non-minority individuals by foreclosing a rare job oppor- 
tunity. To illustrate the difference between the heavy and focused 
burden of layoffs and the mild and diffuse burden of hiring preferences, 
Justice Powell’s Wygant opinion referred to DeFunis v. Odegaard.? 
The burden suffered by Marco DeFunis because of his rejected appli- 
cation to the University of Washington Law School was not onerous 
because several other law schools had accepted DeFunis.*** The Uni- 
versity of Washington’s plan differed in inconsequential ways from the 
plan of the University of California at Davis. Washington, as did 
California, rated minorities separately from non-minorities, considered 
them only with each other, and ranked them according to a different 
process and set of criteria.2“* Although Washington, unlike California, 
did not set aside a set number of seats, it nevertheless reserved a 
portion of the class for minority students, none of whom the university 





applicant who was denied employment because of a University’s policy of granting 
employment preferences to members of its ‘‘own racially skewed workforce’’ established 
a prima facie case of discriminatory impact against white applicants. Furthermore, it 
held that the University failed to carry its burden of establishing a business necessity. 
Craig v. Alabama State Univ., 804 F.2d 682 (11th Cir. 1986), rev’g, 451 F. Supp. 1207 
(M.D. Ala. 1978). 

241 106 S. Ct. at 3057 n.3. 

2 Wygant, 106 S. Ct. at 1851 n.11 (citing DeFunis v. Odegaard, 416 U.S. 312 
(1974) (per curiam)). 

243 Td. at 1851 n.11. 

24 DeFunis, 416 U.S. at 320-321 (Douglas, J., dissenting). 
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would have admitted under the criteria applied to non-minorities.”** 
The Washington plan, based on an affirmative action rationale and not 
on a first amendment diversity theory, was virtually the same as the 
California plan which Justice Powell rejected in Bakke. Justice Powell’s 
retroactive approval of Washington’s admissions plan represents an 
unexplained change in his position. 

Justice Powell appeared to focus on the availability of other options 
for the rejected applicant in assessing affirmative action preferences. 
He might condemn the use of preferences in cases involving the 
selection of candidates for a single opening in a specialized employment 
area if he insists that the diffusion of the burden on innocent non- 
minorities determines the lawfulness of affirmative action hiring. This 
conclusion would invalidate preferential hiring to meet affirmative 
action goals for scarce and individually-defined positions in academic 
institutions. It is impossible to diffuse the burden imposed on those 
who do not receive a specialized faculty position. The adverse profes- 
sional consequences of not being hired for one of a few academic 
positions nationally may be far greater than a layoff from a job that 
requires relatively little training. 

Although Justice Powell’s opinion was designated the judgment of 
the Court in both Bakke and Wygant, his position on permissible and 
unlawful goals does not command a clear majority. Justice White’s 
objection to the Jackson voluntary plan focused exclusively on layoffs.?* 
Neither his Wygant nor his Sheet Metal Workers opinions renounced 
the support which he gave to voluntary public and private sector 
admissions and hiring preferences in Bakke and Weber. His position is 
based on two issues. First, he distinguishes voluntary action under 
Title VII and court-ordered affirmative action under authority of Section 
705(g).2*”7 Second, he distinguishes between hiring goals that operate 
as the functional equivalent of layoffs and those that do not in both a 
Title VII and fourteenth amendment context.?** 





248 Id. at 325. The deliberateness of the shift in Justice Powell’s position is illustrated 
by the fact that the information on DeFunis’ acceptance at four other law schools was 
not included in the Supreme Court’s opinion, but rather in a footnote of the Washington 
court’s opinion. 82 Wash. 2d 11, 30 n.11, 507 P.2d 1169, 1181 n.11 (1973). Furthermore, 
Justice Powell even suggested that removal from the third year of law school ‘‘may ‘not 
rise to the level of harm suffered by a union member who is laid off.’’ Wygant, 106 S. 
Ct. at 1851 n.11. 

46 106 S. Ct. at 1857-58 (White, J., concurring). 

247 Justice White objected to the court-ordered remedy in Sheet Metal Workers for 
two reasons. First, the union membership goal operated in practice as ‘‘a strict racial 
quota”’ or a fixed numbers or percentage which the union was required to attain. 106 S. 
Ct. at 3062. ‘‘[C]ritical parts of the remedy ordered in this case were excessive under § 
706(g), absent findings that those benefiting from the relief had been victims of discrim- 
inatory practices by the union.”’ Id. at 3062. Second, the court-ordered percentage goal 
could only be met by the displacement of non-minorities by minority members of the 
plaintiff class. This too exceeded the equitable power of the courts under § 706(g). Id. 
at 3062-63. 

248 See supra note 246. 
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Justice O’Connor also expressed opposition to quotas in Sheet Metal 
Workers. But her primary reason for rejecting quotas (‘‘rigid numerical 
requirement(s] that must unconditionally be met on pain of sanctions’’**’) 
not only emphasized, as did Justice Powell, the cost paid by blameless 
non-minorities. Her concern focused on the consequences for unions 
and employers as well. A mandated quota is not ‘‘truly remedial’ 
because it relies on the ‘‘completely unrealistic’’ assumption ‘‘that 
individuals of each race will gravitate with mathematical exactitude to 
each employer or union absent unlawful discrimination.’’**° It is one 
thing to set up an AAP using labor market figures as targets to be met 
by good faith efforts with or without preferences. It is quite another to 
insist on achieving those figures, ‘‘regardless of circumstances . . . or 
the : umber of available qualified minority applicants.’’*** This was not 
the situation in Valentine v. Smith. A qualified black applicant was 
available. Furthermore, the diversity argument which Justice O’Connor 
supported in Wygant would protect the hiring of Mitchell. 

If Justices Brennan, Marshall, and Blackmun retain their positions 
in Bakke, Weber and Wygant and endorse fixed ratios or numbers of 
new students, trainees, and hirees, and if Justice Stevens carries over 
his multi-racial, diversity argument in Wygant to postsecondary edu- 
cation, they would most likely accept either description of the ASU 
hiring process. Thus, the positions expressed by a majority of Justices, 
Justices White, O’Connor, Brennan, Marshall, Blackmun, and Stevens, 


in Wygant and Sheet Metal Workers could support ASU’s actions in 
hiring Mitchell instead of Valentine.?** 

The Supreme Court’s decision in Johnson v. Transportation Agency 
may directly respond to the issue of winner-take-all hiring situations, 
if the presence of extraneous variables does not cloud interpretation.?** 





249 Sheet Metal Workers, 106 S. Ct. at 3060. 

280 Td. 

251 Id. 

282 Chief Justice Rehnquist is likely to retain his color-blind interpretation of Title 
VI. He joined Justice Stevens’ opinion in Bakke, which concluded that the University’s 
admission plan violated the color-blind language of Title VI. Bakke, 438 U.S. at 413-16. 
He is also likely to retain his color-blind interpretation of Title VII even though his 
position on the constitutionality of hiring goals has crossed over the divide between 
color-blindness and color-consciousness since he joined Justice Powell’s opinion in 
Wygant. Wygant, 106 S. Ct. at 1843. He will probably not accept an exclusive minority 
position, however. But even Chief Justice Rehnquist and perhaps Justice Scalia might 
accept giving a qualified black applicant a few points for her race in an effort to work 
toward the overall goals of ASU’s AAP. If not, they will effectively reject the use of 
preferences to meet hiring goals in public employment when jobs are filled one-by- 
unique-one. 

283 The following issues are also involved in the Johnson case: the lawfulness of 
affirmative action on the basis of gender (not race); promotions (not hiring); the validity 
of the labor market figures used in setting the Agency’s goals; questions left open in 
Wygant about the quantum and timing of evidence of past discrimination; the allocation 
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Paul Johnson’s reverse discrimination complaint challenges the use of 
an affirmative action preference in the promotion of a woman to a 
single job opening for which there were a number of competing appli- 
cants. The petitioner and the United States as amicus contend that the 
promotion preference was not narrowly tailored to avoid imposing 
disproportionate burdens on other employees, and therefore ‘‘unneces- 
sarily trammeled [Johnson’s] rights.’’?5* In the competition for a single 
opening the preference did not diffuse the burden among many, but 
placed it entirely on Paul Johnson, the ‘‘innocent third party.’’?5> This 
argument, which relies on Justice Powell’s Wygant opinion, would 
preclude affirmative action preferences in any job setting in which 
applicants compete for a single winner-take-all opening, and regardless 
of viable alternatives for the non-minority.?* It would preclude the 
action taken by ASU in hiring Mitchell over Valentine. 

Unlike the Eighth Circuit in Valentine, the Transportation Agency 
did not contrast multiple admissions and a single job vacancy. It drew 
an analogy, rather than a distinction, between the approach favored by 
Justice Powell in Bakke, which approved the Harvard admissions plan, 
and the Agency’s flexible case-by-case, goal-oriented approach, which 
allowed everyone to compete, but which counted gender a plus factor 
among the top candidates.?5” One must interpret the Weber proviso that 
preferences must not unnecessarily trammel the interests of non-mi- 
norities or men as referring to men as a class and not to Paul Johnson.?** 


But Johnson is neither an entry level hiring case nor an admissions 
case. It deals with the lawfulness*®* of affirmative action promotion 
preferences when promotion leads to a qualitatively different job. John- 
son’s and the United States’ objection to such promotional preferences 
is that the harm to the single identified individual is as great as the 
harm to an individual under a layoff plan. One invests time in service 





of the burden of proof; whether the plan seeks to attain or maintain a gender balance; 
and the relationship between Title VII and the Constitution. Johnson v. Transportation 
Agency, 55 U.S.L.W. 4379 (Mar. 24, 1987) (No. 85-1129). 

284 Petitioner’s Brief at 32, Johnson, (No. 85-1129). 

288 Id. at 33. ‘‘The high price petitioner has had to pay in pursuit of gender balance 
cannot be diffused among anyone else.’’ Brief for the United States as Amicus Curiae 
Supporting Petitioner at 29, Johnson. 

286 The Johnson Brief relied on the factual difference from Weber, which involved 
the admission of a number of applicants to a training program. It also drew on Justice 
Powell’s opinion in Wygant and on Justice Brennan’s opinion in Sheet Metal Workers. 
Brief for Petitioner at 33, Johnson. 

287 Brief of Respondent Transportation Agency, Santa Clara County, California at 29, 
Johnson. 

288 Id. at 36. 

28° The petitioner and the United States argue that a Title VII challenge to voluntary 
affirmative action should be subsumed into a fourteenth amendment analysis. Petitioner’s 
Brief at 19-24, Johnson. The United States argues that the limits of voluntary affirmative 
action should be modeled on the ‘‘permissible boundaries of court-ordered relief.’’ Brief 
for the United States at 18 n.11, Johnson. 











1987] AFFIRMATIVE ACTION 221 


and training, and foregoes opportunities in the pursuit of a service 
career. Such an investment means that career employees have more at 
stake than entry level hires.° If the Supreme Court reaches the pro- 
motion issue in Johnson, it may also extrapolate to a hiring context. It 
has several alternatives. The Court would limit affirmative action hiring 
to outreach and candidate recruitment and undermine the authority of 
Valentine v. Smith if it rejects preferences for single position job 
vacancies in general and treats them as quota equivalents.”*' The Court 
would reinforce the authority of the Eighth Circuit’s opinion in Val- 
entine if it supports preferential promotions involving single vacan- 
cies.7*2 The Court would not undermine Valentine’s affirmation of 
ASU’s procedure in hiring Mitchell if it rejects affirmative action 
promotion preferences, but carefully distinguishes them from hiring 
preferences.” 

One must consider the use of the hypothetical process recom- 
mended by the Eighth Circuit. Opinions in Wygant and Sheet Metal 
Workers suggest that the Court might support resort to exclusive mi- 
nority faculty lines if the critical factor is the degree of adverse impact 
on non-minorities. The adverse impact on employed non-minorities is 
indirect if faculty lines are constant or shrinking. But the indirect 
impact may be minimal or severe, depending on the consequences for 
untenured faculty competing for tenure where there are de facto or de 
jure limits on tenure. The argument that addition of new faculty reduces 
the chances of existing nontenured faculty to secure tenure would be 
difficult to establish. Tenure decisions on faculty within departments 
are normally spread out over several years. This makes comparisons 
difficult, especially in universities that lack substantive guidelines for 





260 Id. at 28-29. The brief did not explain the reason for its contrast with entry level 
positions only. 

201 A head count suggests a close vote on the lawfulness of quotas, defined as fixed 
absolute-number or percentage numerical levels that must be met. Chief Justice Rehnquist 
and Justices Powell and O’Connor oppose them, and presumably Justice Scalia will also. 
Justice Brennan, Marshall, and Blackmun do not reject them at least outside the framework 
of §706(g) of Title VII. Justice Stevens appears to support them at least in an educational 
setting. Justice White supported the minority set-aside provision in Bakke, 438 U.S. at 
379, and the reservation of one half of the openings for blacks in the training of craft 
workers in Weber, 443 U.S. at 271. He did not commit himself in Wygant because he 
limited his opinion to rejection of race-based layoffs. In Sheet Metal Workers he rejected 
the court-ordered union ‘‘membership goal’’ because it in practice establishes ‘‘a strict 
racial quota.’”’ 106 S. Ct. at 3062. This objection may be limited to the context of 
interpreting the remedial authority of a court under § 706(g). 

2e2 In Palmer v. District Bd. of Trustees of Saint Petersburg Junior College, 748 F.2d 
595 (11th Cir. 1984), the Eleventh Circuit, relying on Valentine v. Smith, affirmed the 
lower court’s decision to grant a request for summary judgment to the community college. 
It thus assumed that the college’s preference for a black candidate over a white was 
plainly legal. The college was acting pursuant to its affirmative action plan, which HEW 
had accepted as part of a state desegregation plan designed to comply with Title VI. 

263 If the Court rejects affirmative action preferences for women, its decision in 
Valentine will not be affected. 








222 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 14, No. 2 


promotion. The effect on persons not employed at ihe institution are 
likely to be diffused and untraceable.*** However, if the university 
increases the number of tenured positions filled, non-minorities are in 
no worse position when a minority line is filled. And, of course, there 
will be no disappointed non-minority applicants with standing to sue 
if there are only minority candidates. Potential outside applicants are 
usually not even aware a position is open.” Craig v. Alabama State 
University? is the only example of a successful suit challenging a 
‘‘wired’’ or limited-access position. That case, however, involves the 
complaint of an insider who applied for the same position which she 
previously held on an interim basis pending its advertisement as a 
permanent one. 


2. Voluntary Promotion Preferences in Public Employment 


The Supreme Court did not rule on voluntary or mandated affirm- 
ative action promotion preferences in 1986. Firefighters involved a 
challenge to a consent decree providing for promotion of minorities 
over whites with more seniority.?*” But the Court’s ruling in the case 
did not reach the ‘‘what’’ issue. It was limited to the ‘‘who’’ question 
of whether a public employer is limited by Section 706(g)’s restrictions 
on the coercive remedial authority of a court when it agrees to race- 
conscious preferences in a consent decree. Some Supreme Court guid- 
ance on the lawfulness of promotion preferences resulted from its 
decision in United States v. Paradise. Because this case involved a 
court order and presented such an extreme example of long-term, 
blatant, contemptuous and intentional discrimination, its implications 





264 But cf., Coser v. Moore, 739 F.2d 746 (2d Cir. 1984) (unsuccessful suit brought 
by present and former female faculty at SUNY Stony Brook, challenging practice of 
recruiting of senior scholars because of its disparate impact on female professionals). 

2°65 In a rare case, hiring in academe may generate considerable publicity. In the 
aftermath of the death of Maryland basketball star, Len Bias, and the reassignment of 
Coach Lefty Driesell, the Chancellor of the University of Maryland at College Park 
announced the hiring of black coach, Bob Wade. An irate faculty member at the University 
of Maryland Baltimore County denounced the illegality of Wade’s hiring in the Baltimore 
press. He argued that the Chancellor had failed to follow affirmative action procedures. 
Graham, Slaughter’s Search Was Almost Certainly Illegal, Balt. Sun, Nov. 5, 1986. Yet, 
the Labor Department’s OFCCP does not require that colleges and universities advertise 
positions or follow any particular procedures. Compliance reviews are result-oriented 
and concerned with the fairness of the overall employment policy and with whether 
minorities and women are underrepresented by comparison with availability. When 
unique job categories, such as university president and head coach are involved, OFCCP 
cannot evaluate hiring patterns for the particular position. Telephone Interview with 
Louis Ramsey, Division of Program and Policy, OFCCP (Nov. 17, 1986). In any event, it 
would be difficult to argue that blacks are overrepresented in coaching positions. 

266 804 F.2d 682 (1986). See supra note 240. 

67 753 F.2d 479 (6th Cir. 1985), cert. granted sub nom. Local 93, Int’l Ass’n of 
Firefighters v. City of Cleveland, 54 U.S.L.W. 3139 (Oct. 8, 1985), aff'd, 106 S. Ct. 3063 
(1986). 
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for higher education are limited.” Johnson is likely to have far more 
bearing on higher education. Yet its relevance to promotion situations 
in higher education will vary according to the nature of the promotion 
route. 

For faculty who seek promotion in lines they already fill at a lower 
rank, a direct winner-take-all promotion competition such as that in- 
volved in Johnson is not involved. They may be measured against some 
hypothetical national competition or in relationship to comparable 
faculty at the same or some other institution, or against promotion and 
tenure guidelines that specify some substantive expectations. Neverthe- 
less, an official or unavowed de facto limit on tenure or full professor- 
ships will put faculty in indirect competition with one another. 
Promotional opportunities may be limited in the reverting unit if a 
college or university administration requires reversion of lines from one 
unit for the purpose of reallocation to another. It would be difficult, 
however, for a person rejected for promotion within the line which 
that individual already holds to trace the cause to the hiring or pro- 
motion of any other particular faculty member occupying another line. 
The Johnson scenario, in which a man and a woman competed directly 
for one particular position, is not germane to within-line promotions. 
Unlike Paul Johnson, it is unlikely that a disappointed white male 
candidate for a within-line promotion could make out a case of reverse 
discrimination if the employer promotes his female colleague and not 
him. More likely in this kind of promotion situation are classic dis- 
crimination challenges initiated by protected classes under Title VII: 
women, racial minorities, and persons who claim national origin dis- 
crimination.” 

The Johnson case is relevant, however, to promotions in higher 
education settings that entail competition for full- or part-time jobs that 
are distinct and separately-funded positions from those which candi- 
dates already occupy. This occurred in Doran v. University of Maine,?”° 
in which faculty members competed for a part-time administrative 
position. Like the Transportation Agency of California and ASU, the 
University became a defendant because it chose a woman to counteract 
‘‘serious underrepresentation of women in upper level administrative 
and academic positions.’’?”! The lower state court affirmed the Univer- 





288 The district court’s one-black for one-white promotion order for Alabama state 
troopers responded to ‘‘egregious,’’ ‘‘pervasive, systematic, and obstinate discriminatory 
conduct’’ that totally excluded blacks from promotions. United States v. Paradise, 107 
S. Ct. 1053, 1065 (1987). 

209 Discrimination against protected classes may be arbitrariness in the promotion 
process that affects white males and others. But the law is not receptive to challenges 
on the basis of arbitrariness, especially in faculty promotion cases. White males have an 
incentive to argue national origin discrimination. Perhaps this is at the bottom of EEOC 
v. Franklin and Marshall College, 775 F.2d 110 (3d Cir. 1985) (claim of discrimination 
against a French national). 

270 CV-83-134 (Sup. Ct. Me. 1985). 

271 Td. at 6. 
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sity’s decision to appoint a female full professor to a position as Director 
of an academic center as lawful affirmative action. Equating Peter 
Doran’s claim with Valentine’s in Valentine v. Smith, the court refused 
to draw a blanket distinction between hiring and promotions. The harm 
to Professor Doran was limited because the Center Director’s three-year 
term had almost expired.?7 

Although Maine’s Supreme Judicial Court vacated this judgment 
on state law grounds,””* the judgment supports a case-by-case approach 
to promotions, that*considers the actual extent to which the interests 
of non-minorities and men are trammeled by the affirmative action 
preference. Two key Supreme Court Justices may take this approach. 
Justice Powell refused to commit himself to a per se rule with regard 
to affirmative action hiring in Wygant and Sheet Metal Workers. Justice 
O’Connor, whose Wygant opinion held open the question of the law- 
fulness of layoffs, may take the same approach to hiring, layoffs and 
promotions. An extent-of-harm, or degree-of-trammeling test, assuming 
other limits are respected,?”* would lack the clarity and simplicity of 
an across-the-board ruling. Yet it would permit assessments that look 
beyond the mere categorization of employment practices. If Justice 
O’Connor joins forces with Justices Marshall, Brennan and Blackmun, 
and Justice Stevens carries his support for affirmative action beyond an 
educational context, a majority may affirm affirmative action preferences 
in promotions, at least on a case-by-case basis. Justice Powell’s caveat 
in Sheet Metal Workers that ‘‘a hiring goal in a particularly specialized 
area of employment would have the same pernicious effect as [a] layoff 
goal’’?”5 could be reversed. 

A promotional preference may cause less harm than a hiring pref- 
erence. Denial of a part-time, three-year term as a Center Director to a 
tenured faculty member is less devastating to one’s career than rejection 
of an applicant for a starting faculty position as a Chaucer scholar. In 
Weber, the Supreme Court specified two examples of affirmative action 
preferences that would ‘‘unnecessarily trammel the interest of . . . white 





272 Id. at 19-20. 

273 Doran v. University of Me., 505 A.2d 483, 40 Fair Empl. Prac. Cas. (BNA) 276 
(1986). The Supreme Judicial Court concluded that the record did not support the 
University’s claim that it had acted pursuant to its affirmative plan because the plan’s 
affirmative action commitments did not countenance any preferences. The court found 
that the preferences were limited to recruitment and the encouragement of applications. 
Id. at 485. Ignoring federal case law, the court held that the decision to appoint a woman 
was an ‘‘ad hoc attempt to promote women over men”’ in violation of Maine’s gender 
neutral Human Rights Act and Code of Fair Practices. Id at 486. This case suggests that 
when reverse discrimination claims challenge voluntary affirmative action, which involve 
preferences that are permitted but not required under federal law, state law may trump 
federal law. 

274 The decision under an extent of harm test would have to be pursuant to an 
affirmative action plan which is remedial, temporary, and non-stigmatizing to any race 
or either gender. 

275 106 S. Ct. at 3057 n.3. See supra note 241 and accompanying text. 
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employees.’’?”° One example was an affirmative action plan that bars 
whites from job advancement. The Court’s reference was to whites as 
a class, not to Brian Weber as one individual, in light of the context 
of Weber, which involved white/black racial quotas for training pro- 
duction workers for promotion to skilled jobs. The University of Maine 
neither barred men in general from advancement, nor Peter Doran 
specifically, except with regard to the Directorship during the three 
years a woman held the position. The burden on Doran, who retained 
his tenured full professorship and options for future appointment to 
the Directorship, was less than the burden on Valentine, who was 
closed out of a faculty position. Johnson offers the Supreme Court an 
opportunity to develop a test for affirmative action promotions on the 
basis of the actual burden imposed on innocent non-minorities or 
men.?7” 


3. Voluntary Layoff Preferences in Public Employment 


Wygant was a layoff case. A majority agreed that the Jackson school 
system’s affirmative action layoff plan was unconstitutional. But a 
majority did not agree on the reasons for this result. Four Justices 
rejected Jackson’s resort to race-based layoffs.?”* Four Justices supported 
the school district’s layoff plan.?”® One Justice, Justice O’Connor, did 
not address the layoff issue. Because of this distribution of votes, Justice 
Powell’s opinion became the judgment but not the majority opinion. 
He argued that the psychological and financial harm placed on the few 
innocent individuals who are displaced to protect the jobs of more 
recently-hired minorities was too high a price to pay in the pursuit of 
racial equality,” even to remedy the effects of past employer discrim- 
ination.”*' Thus, race-based layoffs fail the second requirement of strict 
scrutiny analysis. As the means to the valid end of remedying an 
employer’s own past discrimination, they are not narrowly-tailored 
enough to achieve that end. Hiring goals diffuse the burden, but layoffs 
do not.?¢ 

Justice Powell’s rejection of race-based layoffs, is not definitive. 
Although the text of the opinion is absolute, a footnote implies possible 





276 Weber, 443 U.S. at 208. 

277 In Wygant, Justice Powell referred to the affirmative action plan in Weber as a 
‘“‘hiring program.’’ 106 S. Ct. at 1851 n.9. But Kaiser’s plan was more than that because 
it provided the basis for future promotions. 

278 Justices Powell, Burger, Rehnquist, and White rejected Jackson’s resort to race- 
based layoffs. Wygant, 106 S. Ct. at 1857. 

279 Justices Marshall, Brennan, Blackmun, and Stevens supported the layoff plan. 
Id. at 1858. 

280 Id. at 1851-52. 

281 Id. at 1852. 

282 Justice Powell also pointed out that hiring preferences might, in some circum- 
stances, inflict as much harm as preferential layoffs. See supra note 241 and accompanying 
text. 
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exceptions. The Constitution ‘‘require[s] the state to meet a heavy 
burden of justification when it implements a layoff plan based on 
race.’’?8° This note implies that seniority-based layoffs which wipe out 
minority hiring gains and defeat the purpose of valid affirmative action 
hiring might survive strict scrutiny. One can conclude only that the 
burden of justifying race-based layoffs in public employment, such as 
in public colleges and universities, is likely to be a heavy one. 

As noted previously, Justice White wrote separately and exclusively 
on the layoff issue. His language also suggests strong opposition to 
race-based layoffs.7** Yet his language may permit exceptions. Justice 
White depicts the operation of Jackson’s layoff plan as causing the 
displacement of white teachers with seniority and their replacement by 
black teachers, some of whom had probationary status.¥> The portion 
of the plan which Justice White finds unconstitutional resembles that 
which Weber invalidated in private employment under Title VII. We- 
ber’s second example of an affirmative action plan that would ‘‘unne- 
cessarily trammel]’’ the interests of white employees was one that would 
require ‘‘the discharge of white workers and their replacement with 
new black hirees.’’?** The effect of Jackson’s plan, according to Justice 
White, was the same: to ‘‘discharge whites and to hire blacks until the 
latter comprised a suitable percentage of the work force.’’*” In this 
situation the equal protection clause forbids what Title VII forbids. 

Justice Marshall, joined by Justices Brennan and Blackmun, did 
not discuss the question addressed by Justice White in Wygant.?* 
Rather, Justice Marshall focused on whether the union and school board 
could apportion the burden of layoffs in order to prevent the eviscer- 
ation of a minority hiring policy through layoffs.28° He found layoff 
protection for newly hired minorities a ‘‘necessary corollary of an 
affirmative action hiring policy.’’° Black employees hired to remedy 
the effects of past discrimination and to bring about integration and 
diversity in the faculty should not bear the burden of seniority’s last- 





23 Wygant, 106 S. Ct. at 1851 n.10. 

24 This is the School Board attorney’s interpretation of Justice White’s opinion. 
‘‘White concurs in judgment [sic] and apparently would never support layoff affirmative 
action.’’ See Susskind, supra note 128, at 2. 

785 106 S. Ct. at 1857-58. 

286 Weber, 443 U.S. at 208. 

287 Wygant, 106 S. Ct. at 1857. 

2¢ “There is no occasion here to resolve whether a white worker may be required 
to give up his or her job in order to be replaced by a black worker.’’ 106 S. Ct. at 1860. 
“‘This plan does not seek to supplant whites with blacks.’’ Id. at 1865 n.5. 

288 Id. at 1864. Justice Marshall’s position put great weight on the fact that the 
predominantly white union negotiated the layoff policy. 

200 Td. at 1864. Justice Stevens’ separate dissent tracks Justice Marshall’s opinion 
except for a stronger emphasis on the importance of an integrated faculty to the educa- 
tional interests of the children. He too challenges Justice Powell’s logic. If a compelling 
interest exists to hire more minority teachers a compelling interest exists to retain those 
minority teachers hired. Id. at 1870 n.14. 
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hired, first-fired rule. As Justice Marshall points out, Justice Powell 
almost enshrines seniority as a constitutional right if Justice Powell 
supports a per se prohibition of layoff protection for last-hired minor- 
ities.?% 

Justice O’Connor declined to deal with the constitutionality of 
layoffs as a means to a valid purpose. She focused on the atypical 
concept of underrepresentation and the role-model rationaie used to 
justify it in the courts below, and contested the legitimacy of the 
Board’s purpose. The layoff provision of Jackson’s collective bargaining 
agreement, keyed to the employment goal of matching the racial per- 
centages of school children and teachers, served a non-remedial, and 
therefore unconstitutional, end. 

In sum, a majority held Jackson’s layoff plan unconstitutional, but 
a majority did not hold all affirmative action layoffs unconstitutional. 
It is unclear whether the four Justices who opposed race-based layoffs 
would endorse a per se prohibition. Like Bakke and Fullilove, Wygant 
permits lower courts and educational emamaeeeneaie to select the 
position that supports their priorities. 

In Wygant, the challenge to Jackson’s layoff plan presented a clash 
between race and seniority. The Court’s invalidation of a race-based 
plan may permit seniority, which is merely a contractual right, to win 
by default. If minority teachers had sued the school system, proved 
past intentional discrimination, and challenged a straight seniority 
layoff as a means of perpetuating unconstitutional segregation of the 
faculty,?°? the Court could have decreed an alternative retrenchment 
policy, or ordered the parties to develop a more creative solution than 
reliance on seniority. But the Court was only asked to affirm or inval- 
idate Jackson’s layoff plan within the framework of employment dis- 
crimination law. Justice Powell suggested the adoption of hiring goals 
as an alternative to intrusive affirmative action layoffs. But he did not 
explain how a school system could actively hire minorities during a 
period of retrenchment. Justice Marshall commented on layoffs by 
lottery but rejected the idea ‘‘as working a much greater upheaval of 
the seniority hierarchy’’ than that created by Jackson’s plan.?** He 
concluded that he could not ‘‘conceive’’ of a ‘‘less restrictive,’ narrower 
or more equitable means to preserve the system’s minority hiring 
gains.” 

Justice Marshall’s ability to conceive of an alternative was limited 
because even he did not explore alternatives to the layoff frame of 
reference, and its zero-sum racial outcome. In fact, none of the Justices 
conceived of an alternative. But there are alternatives to ‘‘the disturbing 





201 Id. at 1864. 

222 An equal protection clause claim would not have to confront Title VII’s protection 
of bona fide seniority systems. 

293 106 S. Ct. at 1865. 

204 Td. 
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spectacle of minority and female workers fighting white male workers 
for scarce jobs . . . .” 7°° Employers have debated and tried worksharing, 
retraining, reassignment, program discontinuation safeguards, and full 
payroll remedies?** in a number of work settings. 

Elementary, secondary and higher educational institutions have 
used various early and partial retirement incentive programs as several 
alternatives to seniority. These programs do not involve affirmative 
action considerations. Concerns for the intellectual vitality of the fac- 
ulty, changing staffing requirements and sheer aversion to pain imposed 
by layoffs have forced institutions and state systems to explore retire- 
ment incentive programs tailored to individual and institutional needs.” 
Faced with a large deficit and no cost-of-living increase from the state, 
the Salinas School District avoided the trauma of layoffs; it instituted 
an early retirement policy that resulted in new hires, rather than layoffs, 
and substantial salary savings for the school district as younger hirees 
replaced voluntary retirees.2* The Salinas Union High School District 
conceived of a much ‘‘narrower and more equitable’ means of dealing 
with retrenchment than did Jackson, Michigan.” Colleges and uni- 
versities threatened by a significant decline in enrollments might ex- 
plore this alternative. Incentives that encourage voluntary, early or 
phased retirement offer more narrowly-tailored and equitable means to 
protect the employment of women and minorities—concentrated dis- 
proportionately in lower faculty ranks—than does termination because 


of financial exigency or the denial of tenure. Such plans also offer a 
more humane alternative for senior white male faculty whom univers- 
ities target for retrenchment through program discontinuation.*° The 
uncapping of the retirement age of seventy for faculty in 1993 will 
continue to stimulate increased interest in such programs in higher 





2s This was the statement of the United States Commission on Civil Rights during 
the Carter administration. U.S. Comm’N on Civit Ricuts, Last HireD, First FirED: LAYOFFS 
AND Civit RIGHTS 68 (1977). 

296 See, e.g., Hamburger, Alternatives to Seniority-Based Layoffs: Reconciling Teams- 
ters, Weber, and the Goal of Equal Employment Opportunity, 15 J.L. REFORM 523, 543- 
46 (1982); Vander Waerdt, Affirmative Action and Tenure During Financial Crisis, 11 
J.L. & Epuc. 507, 516 (1982); Burke and Chase, Resolving the Seniority/Minority Layoffs 
Conflict: An Employer-Targeted Approach, 13 Harv. C.R.-C.L. L. Rev. 82 (1978); Blum- 
rosen & Blumrosen, The Duty to Plan for Fair Employment Revisited: Work Sharing in 
Hard Times, 28 Rutcers L. kev. 1082 (1975). 

207 See, e.g., Chronister & Trainer, A Case Study of the Development of An Early 
Retirement Program for University Faculty, 11 J. Epuc. Fin. 190 (1985); Heller, Adelphi 
U. Finds ‘Fair and Humane Way’ to Persuade Professors to Retire Early, Chron. of Higher 
Educ., Aug. 1, 1984, at 17, col. 2; Felicetti, Retirement Options to Offer College Faculty, 
Epuc. REc. 22 (1982). 

298 Berteaux, The Early Retirement Incentive Program (ERIP), Thrust 20-21 (1984). 

29 106 S. Ct. at 1865. 

se Tenure does not guarantee against layoffs when programs are discontinued 
because of financial exigency. See, e.g., Clague, Termination of Tenured Faculty Because 
of Program Discontinuance in Public Institutions, 9 Epuc. L. Rep. 805 (1983). 
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education.**: Without these programs, institutions of higher education 
may use the tenure process to implement disguised reductions in force. 
Indeed, many tenured faculty, without phased or partial retirement 
plans, are strategically positioned to engage in phased, de facto retire- 
ment (at regular, full-time salaries) on their own unofficial initiative, 
unless colleges and universities implement post-tenure review. 


D. The Supply Side of Affirmative Action in Higher Education 


Although the Justice Department did not become involved in the 
Valentine case, it debated whether to use Valentine to test a color-blind 
interpretation of Title VI and the fourteenth amendment by intervening 
as amicus in support of Valentine’s petition for certiorari.°°* However, 
the Justice Department has been involved in one of higher education’s 
most significant affirmative action cases,*°* Geier v. Alexander, the 
Tennessee desegregation litigation.*** On September 5, 1986, the Sixth 
Circuit affirmed a key affirmative action provision in the consent decree, 
approved by the district court over the opposition of the United States 
as plaintiff-intervenor. The Sixth Circuit’s decision in Geier is the first 
to rely on Wygant, Sheet Metal Workers, and Firefighters since the 
showdown in the Supreme Court. It is also critical because it addresses 
the problem of broadening the ethnically circumscribed character of the 
professoriate without a substantial increase in the production of mi- 
nority Ph.Ds. 

An overview of the background of Geier is necessary to understand 
its legal and policy significance. Unlike the nineteen state systems 
involved in the Adams Title VI litigation, the black plaintiffs in Geier 
sued Tennessee directly under the fourteenth amendment. The plain- 
tiffs, with the United States as plaintiff-intervenor, requested far-ranging 
relief from 1968 to 1984. They based their complaint on the assumption 
that state systems of higher education have the same affirmative duty 
to integrate as former de jure segregated elementary and secondary 
school systems have had since the Supreme Court’s decision in Green 
v. County School Board.*** The Supreme Court has never addressed 
this fourteenth amendment issue.* But the district court and the Sixth 





3 For further discussion of the recent amendments to the Age Discriminaticn in 
Employment Act, see infra note 363 and accompanying text. 

302 [etter from William Bristow to author (May 6, 1983). 

33 The case was originally filed in 1968. Sanders v. Ellington, 288 F. Supp. 937 
(M.D. Tenn. 1968). 

304 593 F. Supp. 1263 (1984); aff'd, 801 F.2d 799 (6th Cir. 1986). 

305 391 U.S. 30 (1968). 

306 The Supreme Court’s treatment of lower court decisions is inconsistent. It af- 
firmed, without a majority opinion, Alabama State Teachers Ass’n v. Alabama Public 
School and College Authority, 289 F. Supp. 784 (D. Ala. 1968), aff’d, 393 U.S. 400 
(1969), a decision that rejected the applicability of Green to postsecondary education. It 
also affirmed, without any opinion, Norris v. State Council Of Higher Educ., 327 F. 





230 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 14, No. 2 


Circuit Court of Appeals adopted the Green mandate for higher edu- 
cation and enjoined various integration measures over the course of 
more than a decade. These measures included the merger of the Uni- 
versity of Tennessee at Nashville [UTN], which was predominately 
white, with Tennessee State University [TSU], which was predomi- 
nately black.*°” However, the extraordinary merger order failed to pro- 
duce the intended integration of students, faculty and administration.** 
In 1981, the plaintiffs in Geier, but not the United States, moved for 
further relief leading to negotiations and a consent decree to which the 
United States objected. The Justice Department, gaining impetus from 
Stotts, entered a Memorandum in Opposition to the proposed settlement 
in 1984. This memorandum attacked the racial goals and preferences 
on grounds that they violated a victim-specific limitation on the judi- 
ciary’s remedial equity power under the Constitution.*” In its brief to 
the Sixth Circuit,*° the Justice Department objected only to that part 
of the consent decree that provided for the development of a program 
to increase the number of minority black students who enroll in and 
graduate from Tennessee’s professional schools. The plan provides that 
the University must select seventy-five black sophomore college stu- 
dents to participate in a pre-professional program in each of five years 
of the plan’s duration. It provides counseling, curriculum planning, 
summer program support and admission to the first year of professional 





Supp. 1368 (E.D. Va. 1971), aff’d sub nom. Board of Visitors of the College of William 
and Mary v. Norris, 404 U.S. 907 (1971), a decision that applied Green’s affirmative 
duty to postsecondary education. Nor has the Supreme Court ever addressed questions 
arising from the Adams Title VI litigation. Unlike the fourteenth amendment cases, the 
Adams litigation implicates questions concerning the respective authority of the Congress, 
courts, and the executive branch. For a discussion of the clash over the meaning of 
separation of powers in the Adams litigation, see Clague, supra note 13, at 144-47. 

307 Geier v. Blanton, 427 F. Supp. 644 (M.D. Tenn. 1977), aff'd sub nom Geier v. 
University of Tenn., 597 F.2d 1056, 1065 (6th Cir.), cert. denied, 444 U.S. 886 (1979). 

3° The district court judge recognized that this was probably due in part to the 
resistance of black administrators to the loss of TSU’s black identity. He stated that 
fortunately the negotiated settlement of the case ‘‘averted the throwing of stones at a 
variety of glass houses.’’ Memorandum and Order, Geier v. Alexander, No. 5077 at 6 
(Sept. 25, 1984). 

30° Memorandum of the United States in Opposition to Entry of Proposed Stipulation 
of Settlement, Geier v. Alexander, 593 F. Supp. 1263 (M.D. 1984) at 11-12. The memo- 
randum’s opposition to ‘preferential treatment of persons solely on account of their 
race,”’ id., included whites at TSU. See also, Cheers, Tennessee State U. Students Fight 
White Quota System, JET, Sept. 24, 1984, at 14-18. As noted elsewhere, ‘‘[t]he controversy 
over affirmative action preferences ... is only part of a debate over judicial activism, 
the power that the courts have assumed to formulate public policy since 1945 through 
the transformation of the concept of equity.’’ Clague, supra note 13 at 152. Equating a 
consent decree with a court order, the Justice Department opposed the Tennessee settle- 
ment and argued that favoring people who have not personally been the victims of 
unlawful discrimination offends a “first reader principle of equity jurisprudence.’’ Mem- 
orandum at 15. 

1° The United States was the only plaintiff-intervenor appellant. The other plaintiffs, 
including Rita Geier, were plaintiff-appellees. 
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school if the students successfully complete their undergraduate pro- 
gram and meet the minimum admissions standards of the professional 
schools.*** 

All three of the Supreme Court’s 1986 affirmative action decisions 
were critical to the resolution of the two key questions in the Geier 
appeal. The first question was whether a consent decree is to be treated 
like a court order, or like a voluntary initiative of the defendant in 
agreement with the plaintiffs. The second question was whether the 
program to increase the number of black students who enroll in and 
graduate from the state’s professional schools violates the equal protec- 
tion clause of the fourteenth amendment. 

This author classified consent decrees under the heading of court- 
ordered settlements and not voluntary affirmative action in an earlier 
analysis of affirmative action litigation.**? Other commentators,** lower 
federal courts, including the district court opinion that approved the 
proposed settlement in Geier,** and the Justice Department have also 
done so. In its brief to the Sixth Circuit, the Justice Department argued 
that ‘‘a court cannot order through a consent decree a type of relief 
that it would lack power (in contrast to discretion) to order in a fully 
litigated decree.’’*** The district court did not, however, accept the 
Justice Department’s view that the equity power of the courts does not 
extend to relief benefiting nonvictims of a constitutional violation.*** It 





311 Part II (N) of the Stipulation of Settlement at 11; (reproduced in Geier, 801 F.2d 
at 802-03). 

312 See Clague, supra note 13, at 150. 

313 See, e.g., Morris, Affirmative Action and ‘Quota’ Systems, 28 Epuc. L. Rep. 1203, 
1218 (1986). 

34 Geier v. Alexander, 593 F. Supp. 1263, 1266 (M.D. Tenn. 1984). Footnote nine 
of Justice White’s majority opinion in Stotts, 467 U.S. at 576 n.9 (citing Systems 
Federation v. Wright, 364 U.S. 642, 651 (1961)), seemed to conclude that a district court 
could not give its imprimatur to preferences for nonvictims of discrimination agreed to 
by the parties to the dispute in adopting a consent decree in Title VII cases. In other 
words, as the dissenters objected, the majority’s analysis was premised on the view that 
“the permissible scope of relief available under a consent decree is the same as could 
be ordered by a court after a finding of liability at trial.’’ Id. 

318 Memorandum in Opposition at 10. The Justice Department’s brief argued again 
on appeal that ‘‘obviously, the limitations—constitutional, statutory, and jurisprudential— 
on a court’s equitable remedial powers apply to consent decrees no less than to litigated 
decrees.” Brief for the United States as Appellant at 26. Geier v. Alexander, No. 84-6055 
(6th Cir. 1986) (emphasis in the original). 

316 Thus, Geier implicates the broader issue of judicial authority to engage in social 
problem-solving in constitutional litigation. For further discussion of this issue, see 
Clague, supra note 13, at 151. In its amicus brief in Johnson v. Transportation Agency, 
the Justice Department attacks the ‘‘rather extreme example of casual social engineering’ 
in Title VII litigation. Hume, Justice Continues Fight Against Numerical Affirmative 
Action, Higher Educ. Daily, Sept. 12, 1986, at 5. Because the Justice Department can no 
longer simply argue victim-specificity, it challenges the agency’s use of statistical dis- 
parities, used to justify its preference for a woman, as a justification based on countering 
societal rather than employer discrimination. The issue as to the nature of evidence 
required to justify affirmative action is a key question in Johnson, and was not clearly 
settled by a majority opinion in Wygant. 
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rejected Reynolds’ high road of race neutrality, and chose a color- 
conscious road toward the ultimate goal of a color-blind higher edu- 
cation system, still marked by the effects of past de jure segregation.*’” 
The Supreme Court had decided all three affirmative action deci- 
sions of 1986 by the time of oral argument before the Sixth Circuit.*** 
The Court had also decided Bazemore v. Friday,*** in which it refused 
to apply Green’s affirmative duty to integrate publicly supported 4-H 
Clubs.*° It held that because membership in 4-H Clubs is entirely 
voluntary, unlike attendance at elementary and secondary school, there 
is no obligation to eliminate vestiges of past intentional segregation. 
As noted in Section II, Firefighters looked at the hybrid nature of 
a consent decree, which involves both a voluntary settlement and a 
court order, and concluded that nothing dictates that it treat a consent 
decree like a contract, or like coercive judgment of a court.°* Rather, 
the court must consider the context. The context in Firefighters deter- 
mined that Title VII consent decrees were voluntary agreements derived 
from the legislative history of the statute. That history, as the Court 
read it in Weber, demonstrated that the Congress of 1964 was concerned 
with the allocation of authority between the federal government, in- 
cluding the courts, and private business. It intended that ‘‘management 
prerogatives, and union freedoms .. . be left undisturbed to the greatest 
extent possible.’’*?? This Congressional concern to protect private busi- 
ness from ‘‘undue ‘federal government’ interference’’*?* had supplied 


the Weber majority with evidence of Congressional support for voluntary 
minority race preferences in private industry.*** It also supplied the 
Firefighters majority with a rationale to exclude preferences contained 
in a consent <‘ecree from limitations which Section 706(g) places on 
the power of federal courts*5 to ‘‘impose unwanted obligations’ on 





%7 593 F. Supp. at 1267. 

8 When the United States submitted its appellant brief to the Sixth Circuit (June 
1985), the Supreme Court had granted certiorari in Wygant (but not Sheet Metal Workers 
or Firefighters). Anticipating that Wygant would bear directly on the constitutionality of 
the minority program in the consent decree and might resolve the question as to what 
standard of review applies to reverse discrimination cases involving race, the Justice 
Department requested postponement of oral argument. The Sixth Circuit apparently 
agreed. 

319 54 U.S.L.W. 4972 (July 1, 1986). 

320 Id. at 4976. The 4-H clubs involved in Bazemore are located within the North 
Carolina Agricultural Extension Service, which is in turn is a division of the School of 
Agriculture and Life Sciences at North Carolina State University. 

321 106 S. Ct. at 3074. 

322 Id. (quoting H.R. Rep. No. 914, 88th Cong., 2d Sess., pt. 2, at 29 (1963)). 

323 Weber, 443 U.S. at 206. 

324 Id. at 207. Weber dealt with Secticn 706(j) of Title VII. Section 706(j) provides 
in part that ‘‘[njothing contained in [Title VI] shall be interpreted to require any employer 
. .. to grant preferential treatment to any individual or to any group because of the race, 
color, religion, sex, or national origin of such individual or group .... ’’ (Emphasis 
added). 

28 Firefighters focused particularly on the implications of the last sentence of § 
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public sector management and unions.**° Thus, the equation of consent 
decrees with voluntary action under Title VII means they may provide 
‘‘broader relief than the court could have awarded after trial.’’*?” As a 
majority of the Court agreed in Sheet Metal Workers, even courts are 
not absolutely restricted by Title VII to victim-specific relief in extreme 
situations involving ‘‘longstanding and egregious’’ discriminatory con- 
duct.°?8 

Firefighters did not specifically characterize consent decrees as 
voluntary action as applied to fourteenth amendment settlements. It 
simply noted that the fourteenth amendment delineates the rights of 
non-minorities in Title VII cases involving public employees.*?° How- 
ever, it also indicated in general terms that ‘‘the voluntary nature of a 
consent decree is its most fundamental characteristic,’’*° and cited a 
number of non-Title VII cases.**1 The Court thus implied that public 
institutions may do voluntarily, whether pursuant to a consent decree, 
or prior to any litigation resolved through a consent decree, what courts 
may not be able to command under the fourteenth amendment.**? 

Thus, the Supreme Court’s affirmative action decisions of 1986**° 
undermined the Justice Department’s victim-specific attack on the Geier 
consent decree. Unlike a court acting pursuant to Section 706(g) or 
exercising its remedial authority under the fourteenth amendment, 
public and private colleges and universities acting pursuant to consent 
decrees need not justify their actions with proof of ‘‘persistent or 


egregious discrimination . .. or the lingering effects of pervasive dis- 





706(g), which states that ‘‘[nJo order of the court shall require’ various forms of relief 
unless the ‘‘individual’’ was discriminated against ‘‘on account of race, color, religion, 
sex, or national origin ... .’’ 42 U.S.C. § 2000e-5(g) (1978). 

326 196 S. Ct. at 3075 n.10. The Court conceded that the legislative history of the 
1972 amendments, extending coverage of Title VII to cover local government, did not 
“reflect the same concern with preserving the managerial discretion of governmental 
employers that was evident in 1964 with respect to the private sector ....’’ Id. At the 
same time, there was no indication that Congress intended to give latitude to public 
employers. Id. 

327 Id. at 3077. 

328 Sheet Metal Workers, 106 S. Ct. at 3036 (Opinion of Justice Brennan). In U.S. v. 
Paradise, a majority of the Court also agreed that courts are not precluded by the 
fourteenth amendment from ordering relief for individuals who are not identified victims 
of discrimination in similar situations of ‘‘pervasive, systematic, and obstinate’’ discrim- 
ination against other members of their race. Slip Opinion at 14-15 (Opinion of Justice 
Brennan). 

29 Firefighters, 106 S. Ct. at 3075 n.11. 

330 Id. at 3075. 

331 Id. 

332 Justice Marshall stated in Wygant: ‘‘There has been no court order to achieve 
racial balance, which might require us to reflect upon the existence of judicial power to 
impose obligations on parties not proven to have committed a wrong.’’ 106 S. Ct. at 
1860. 

333 United States v. Paradise, the Court’s first affirmative action case of 1987, also 
undermined the Justice Department’s attack. 
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crimination.’’*** But clearly, the lingering effects of pervasive discrim- 
ination are obvious in state systems of higher education once segregated 
by law, as the district and appellate courts observed in Geier. The 
effects are obvious throughout the entire educational system.*** 

In light of the Supreme Court’s pronouncements in Wygant, Fire- 
fighters and Sheet Metal Workers, the Justice Department did not pursue 
its theory of victim-specificity, its equation of consent decrees with 
court orders, or its demand that a court ‘‘must identify with precision 
the ‘incremental segregative effects’ caused by the defendants’ past 
discrimination’’ at oral argument before the Sixth Circuit.*** Instead, 
relying on Bazemore, it challenged the application of Green’s affirma- 
tive duty to integrate higher education, the inverse of the position taken 
by the Justice Department in the previous eighteen years of the Ten- 
nessee litigation. It also attacked the program for minority students as 
an unconstitutional racial quota that deprived non-minorities of equal 
protection.**’ The Sixth Circuit rejected both arguments. It quarantined 
Bazemore and refused to apply it to education at any level. Attending 
college and graduate school may be voluntary, it said, but one cannot 
compare the value of education to the individual and the state to 
voluntary membership in limited-purpose organizations like 4-H Clubs.*** 

As for the minority student program, the Sixth Circuit looked 
primarily to Justice Powell’s concurring opinion in Sheet Metal Work- 





334 106 S. Ct. at 3034. This was the limiting language the majority in Sheet Metal 
Workers used to indicate that court-ordered preferences in Title VII cases would be the 
exception, not the rule. 

338 ‘‘The district court could also take judicial notice of [judicial] findings . . . that 

. vestiges of [state imposed segregation] had not been eliminated from many public 
school systems of Tennessee .. . .”” Geier v. Alexander, 801 F.2d at 809. 

336 Brief for the United States as Appellant at 39. 

337 Geier, 801 F.2d at 804. This argument is not as sweeping as the theory of victim- 
specific .cy. It contends, instead, that one of the limiting conditions on racial preferences 
had been violated. The pre-professional school academic program and admissions program 
were not narrowly tailored so as to impose the least possible harm on innocent non- 
minorities. Id. at 10. See also, Memorandum in Opposition at 29-30. 

338 Geier, 801 F.2d at 805. It remains to be seen whether the Sixth Circuit discounted 
the implications of Bazemore for postsecondary education too casually. Its all-or-nothing 
approach gives no indication that application of Green’s mandate in higher education 
might require consideration of means that differ from those employed in the desegregation 
of elementary and secondary education. Bazemore could be interpreted as applying to a 
state’s duty with regard to admissions practices, as the Geier court refused to do: Unlike 
elementary and secondary education the voluntary and personal choice of institution has 
always been the norm in postsecondary education. However, the Supreme Court might 
subject many other practices that influence student choice to the Green mandate, Baze- 
more notwithstanding. This is the post-Geier position taken by the Justice Department. 
Subsequent to the Sixth Circuit’s opinion in Geier, the Justice Department’s brief argues 
that dual systems of higher education do have an affirmative duty to dismantle the 
discriminatory vestiges of such systems in its appeal of United States v. Alabama. Brief 
for the United States at 38-49, United States v. Alabama, No. 86-7090 (11th Cir. 1986). 
The brief, which was filed Oct. 20, 1986, seeks changes in state-controlled conditions 


which impede integration resulting from the free choice of institutions by applicants and 
students. Id. 
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ers.**° The Geier court paralleled Justice Powell’s summation of ‘‘four 
factors’’ applied to race-conscious hiring remedies and drew several 
conclusions. First, alternative remedies had failed to remove the vestiges 
of de jure segregation in Tennessee. Second, the five-year duration of 
the minority program met the fundamental requirement that remedial 
affirmative action preferences be temporary. Third, the goal of seventy- 
five black sophomores for each year of the plan was modest when 
compared to the relevant student population from which candidates for 
professional educat.on would come. Finally, the plan satisfied a waiver 
requirement in the event the goal could not be met. Black students 
chosen for the program were not guaranteed admission to professional 
school if they failed to complete successfully their undergraduate work 
and to meet the minimum admissions standards of the professional 
schools.**° 

Justice Powell included a ‘‘final factor of primary importance’’**’ 
based on Weber: the degree of harm imposed on innocent third parties. 
In the employment context of Wygant, Sheet Metal Workers, and Ful- 
lilove, Justice Powell compared the serious harm to innocent non- 
minorities resulting from layoffs to the indirect harm resulting from the 
union membership goal.**? He concluded that the union membership 
goal resembled a hiring goal. The Geier court concluded that the 
percentage goals of the minority support program also resembled a 
hiring goal.*** In Sheet Metal Workers and Firefighters, and even in 
Wygant’s distinction between layoffs and hiring goals, the Sixth Circuit, 
having itself been reversed in Wygant, found a sweet revenge on the 
Justice Department’s ‘‘now discredited theory of a victim specificity 
limitation on all affirmative action remedies.’’*** 

Curiously, the Sixth Circuit did not refer to the recruitment and 
training fund upheld in Sheet Metal Workers. Yet certainly, if the 





33° The Sixth Circuit may have viewed Justice Powell as a safer authority than that 
of the liberal plurality because of his intermediate position on affirmative action and 
because he supplied the fifth vote thet supported the lawfulness of the union membership 
goal. 

340 Geier, 801 F.2d at 806. 

341 Weber, 106 S. Ct. at 3055. 

342 Id. at 3056-57. 

343 801 F.2d at 806. The Sixth Circuit did not make clear what it meant by percentage 
goals. Presumably it meant the admission of those minority college students who com- 
pleted satisfactorily the undergraduate program and met the minimum standards for 
admission. The Sixth Circuit made no reference to Justice Powell’s use of the ‘‘school 
admission’’ cases in Wygant to illustrate the principle that hiring goals impose a more 
diffuse burden than layoffs, ‘‘often foreclosing only one of several opportunities.’’ 106 
S. Ct. at 1851 & n.11. See supra notes 242-243 and accompanying text. 

34 Id. at 909. In January 1984, the Republican United States Commission on Civil 
Rights also castigated the Sixth Circuit’s opinion in Bratton v. City of Detroit, 704 F.2d 
878 (6th Cir. 1983), cert. denied, 104 S. Ct. 703 (1984), which approved a race-based 
promotion quota in the Detroit police department. Statement of the U.S. Commission on 
Civil Rights Concerning Detroit Police Department’s Racial Promotion Quota, 1984. 
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Supreme Court supports a court-ordered, recruitment and training fund 
which is designed to increase the pool of qualified nonwhite applicants 
for union membership** and which facilitates meeting the nonwhite 
percentage goal, it would also validate voluntary support programs 
designed to increase the pool of qualified applicants for college and 
graduate education. In Sheet Metal Workers, Justice Powell supported 
the fund as a means to provide ‘‘minorities opportunities that for years 
had been available informally only to nonminorities.’”’*** Similarly, 
Tennessee designed its program,**” which prepared undergraduates for 
professional school, to overcome educational disadvantages that limit 
minority access to graduate education. 

But would the Supreme Court consider the admission component 
of the Tennessee plan analogous to valid hiring goals? In Sheet Metal 
Workers, Justice Brennan concluded for a majority that the fund and 
the union membership goal had a marginally adverse impact on non- 
minorities but not on ‘‘existing union members.’’*** The adverse impact, 
if any, of the plan on existing graduate students would also be marginal. 
As for the impact on white applicants, Justice Brennan concluded that 
‘‘the court’s orders do not stand as an absolute bar to such individu- 
als.’’*4° Clearly he used ‘‘individuals’’ as a collective noun because the 
union would not admit some individual whites due to the minority 
goal, even if a majority of those admitted were white. Thus, the 
membership goal excludes some non-minorities, just as the craft training 
program excluded Brian Weber. Yet, Justice Brennan and four other 
Justices concluded that the membership goal was indeed a flexible one 
and not a strict racial quota, because the district court twice revised 
the deadlines for meeting goals, accepted changes in the size of the 
apprenticeship class when an economic downturn reduced the demand 
for apprentices, and permitted employers to turn down unqualified 
minority applicants.*° Tennessee’s professional schools were not obli- 
gated to admit minority students who did not meet their minimum 
admissions standards. The plan, the Sixth Circuit concluded, was 
therefore analogous to voluntary and court-mandated preferential hiring 





*8 The fund paid minority union members to recruit minority students from sheet 
metal programs in vocational high schools to work part-time and in summers as appren- 
tices and to offer minority students counseling and tutorial services. 106 S. Ct. at 3033. 

346 Sheet Metal Workers, 106 S. Ct. at 3055. 

347 Geier, 801 F.2d at 806. 

3 106 S. Ct. at 3052. 

3° Id. Furthermore, nothing prevented the union’s management-labor committee 
from adopting the provisions of the fund order to prepare white and minority applicants 
for union membership. 

380 Id. at 3051. Part of the district court’s order stated that heavy fines would be 
imposed on the union if the goal was not attained by a particular date. The plurality 
concluded that the district court would accommodate legitimate reasons for failure to 
meet the goal. Justices O‘Connor and White dissented on this point and interpreted the 
district court’s mandatory language as establishing a rigid quota that had to be attained 
in violation of 42 U.S.C. § 2000e-5(a) (1982). Id. at 3061 (O’Connor J., dissenting in 
part) & 3062 (White, J., dissenting). 
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goals, which the Supreme Court had approved.*** In sum, goals differ 
from quotas, but both may comprise racial preferences. 

Whatever the prognosis for application to higher education of 
Green’s affirmative duty to integrate,**? the voluntary initiation of sup- 
port programs for minority students to attend graduate school, like the 
recruitment and training fund in Sheet Metal Workers, appears secure 
from legal challenge in state systems formerly segregated by law.** 
However, ihe remedial justification fails in public universities not guilty 
of past discrimination. The diversity theory which Justice O’Connor 
voiced in Wygant might provide support.** If a majority supports the 
view that ‘‘a state interest in the promotion of racial diversity’’ is 
‘‘sufficiently ‘compelling,’ at least in the context of higher education, 
to support the use of racial considerations’’ in a faculty hiring context, 
as Justice O'Connor maintained,*** one can assume the same majority 
would support educational efforts to achieve faculty diversity.*** 

Despite pressure to recruit minority faculty, whether or not induced 
by consent decrees,**’ administrative enforcement of Title VI** or com- 





351 Geier, 801 F.2d at 806. In Sheet Metal Workers none of the Justices forming the 
majority were concerned with degrees of qualification. The discussion was in terms of 
qualified versus unqualified. 

382 The Supreme Court denied certiorari in Geier v. University of Tenn., 597 F.2d 
1056 (6th Cir.), cert. denied, 444 U.S. 886 (1979), the decision that affirmed the district 
court order directing the merger of TSU and UT-N. The Justice Department has decided 
not to appeal the Sixth Circuit’s September 1986 decision in Geier v. Alexander to the 
Supreme Court. Telephone Interview with Miriam Eisenstein, Department of Justice (Dec. 
15, 1986). 

383 Admissions preferences would be scrutinized for the actual degree of injury to a 
reverse discrimination plaintiff if a court were to explore, as the Sixth Circuit did not, 
but as Justice Powell insisted in Sheet Metal Workers, the ‘‘alternative opportunities’’ 
open to better prepared white applicants. See supra note 239 and accompanying text. 
No such plaintiff existed in Geier v. Alexander, however. Not counting Justice Powell, 
probably a majority would support the Tennessee plan. This majority includes Justices 
Brennan, Marshall, Blackmun, Stevens, White, and probably Justice O’Connor. Justice 
Stevens’ position in Wygant supersedes his color-blind position in Bakke. Justice White 
has not disavowed his support for preferential admissions in Bakke, and Bakke involved 
a university that had no history of discrimination. Nor would the Tennessee plan run 
afoul of his strictures against the displacement of incumbent whites by new black hirees 
or admittees. Justice O’Connor might support the Tennessee plan because it does not 
require the professional schools to admit minority students who do not meet at least the 
minimum admissions requirements. 

354 A majority might support this first amendment-based theory if a societal discrim- 
ination theory fails to rally a majority. See supra notes 163-164 and accompanying text. 

355 106 S. Ct. at 1853. 

386 As noted this majority does not require the support of Justice Powell, although 
it is possible he might accept Justice O’Connor’s version. See supra notes 163-164 and 
accompanying text. 

387 Louisiana’s plan for desegregation of the state system of higher education resulted 
from a consent decree settling a case initiated by the United States. United States v. 
Louisiana, 527 F. Supp. 509 (E.D. La. 1981). 

388 Of nineteen state systems involved in the Title VI Adams litigation, most have 
negotiated settlements with the Department of Education. See supra note 223. Many 
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mitment by colleges and universities to achieve greater racial diversity 
in one of the least racially integrated professions in the country, the 
number of minority doctorates remains exceedingly small**° and has 
declined in the first half of the 1980s.°°° The Eighth Circuit’s support 
for exclusive minority lines in Valentine recognized the difficulty 
postsecondary institutions have in meeting hiring goals because of the 
small number of vacancies.**' But the problem is also one of supply. 
A demand-side technique cannot counter the scarcity of minority aca- 
demics on a national scale. Significant and sustained attention to 
increasing the relevant labor pool of minority doctorates is the sine qua 
non for faculty integration and diversity. A number of states, public and 
private postsecondary institutions, professional associations, private 
foundations, and to some extent the federal government, have recog- 
nized this and have developed a variety of minority graduate fellowship 
and support programs.*® If the Justice Department’s color-blind, victim- 
specific attack on Tennessee’s program had succeeded, efforts to in- 
crease minority representation on college and university faculties would 
have suffered a devastating blow. 

A significant increase in the number of minority doctorates is a 
necessary condition to increase minority presence on higher education 
faculties. It is not, however, a sufficient condition if there are few 
faculty openings in postsecondary education. Due to the decrease in 
the size of the college-age group and the likely repeal of the age-seventy 
retirement requirement for faculty in 1993,°°* minority and female access 
to the professoriate may remain limited. To arguments that support 
voluntary early and phased retirement policies as more narrowly-tai- 
lored means than race-based layoffs for preserving minority hiring gains 





contain support programs designed to increase the number of minority race students in 
graduate and professional schools. See Clague, supra note 13, at 154-55; see also, Clague 
& Nettles, infra note 362. 

38° In 1985 there were only 1,265 black persons who earned doctoral degrees. See 
J. LEE, M. ROTERMUND, & J. BERTSCHMAN, supra note 218, at 3. 

360 Heller, Women Flock to Graduate School in Record Numbers, But Fewer Blacks 
Are Entering the Academic Pipeline, Chron. of Higher Educ., Sept. 1, 1986, at 1, col. 2. 

361 No predominantly white institution in the original ten Adams states has met its 
black hiring goals. AMERICAN COUNCIL ON EDUCATION, OFFICE OF MINORITY CONCERNS, 
MINORITIES IN HIGHER EDUCATION (1985). This raises the question not only about how 
seriously institutions have taken affirmative action, but how realistic the goals have been. 

382 See, e.g., M. Clague & M. Nettles, Increasing the Production of Minority Docto- 
rates: Student Characteristics and Program Strategies (1986) (project proposal funded by 
the National Center for Postsecondary Governance and Finance). 

368 Recently enacted amendments to the Age Discrimination in Employment Act, 29 
U.S.C. §§ 620-633(a) (1982), repealed the age-seventy limit on coverage except for tenured 
faculty in institutions of higher education until 1993. The amendments also provide for 
a study group of the National Academy of Sciences to report in five years to the President 
and Congress on the consequences of repeal of the exception for tenured faculty. The 
study’s conclusions could affect the planned repeal of the age-seventy retirement limit 
in higher education. 
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one may add arguments that support such policies as means of making 
minority and female hiring and promotion gains possible. 


E. Affirmative Action: For Whom? 


The Supreme Court has only decided cases dealing with preferences 
for racial minorities. Its decision in Johnson will be the first to consider 
an alleged preference based on gender.** When a white female chal- 
lenged layoff preferences for racial minorities in Wygant, her identity 
was white rather than female for the purpose of the constitutional 
question. Two major questions remain. First, for which racial minori- 
ties, besides black Americans, have limited preferences been validated? 
And second, will the Court uphold the notion of remedial preferences 
fer women? 


1. Racial Minorities 


Every case decided by the Supreme Court has involved challenges 
to preferences for blacks. In five, Bakke, Fullilove, Sheet Metal Workers, 
Firefighters and Wygant, the challenged plans have also involved pref- 
erences for other racial minorities. In Fullilove, the definition of mi- 
nority group members in the ‘‘minority business enterprise’ provision 
included ‘‘Spanish-speaking.’’**> In Wygant, the collective bargaining 


agreement defined minority group personnel to include blacks and 
employees who are ‘‘American Indian, Oriental or of Spanish descen- 
dency.’’3® 

The Court has not given systematic attention to the different defi- 
nitions of ‘‘minority group’’ included in challenged affirmative action 
plans, although individual Justices have indicated their concern with 
some of them. In a situation like Sheet Metal Workers, involving a 
preferential race-conscious court order directed at proven, ‘‘egregious 
discrimination’ and ‘‘foot dragging resistance’’ to earlier court orders 
enjoining discrimination, differences among minority race groups will 
probably be without significance. Sheet Metal Workers deals with 
nonwhite ‘‘Hispanics’’ and blacks. The fact that proven employer or 
union discrimination victimized a minority racial group provides the 
rationale to prefer its members. It is unclear whether this rationale will 
be applied to women. 

The outcome is less clear when voluntary preferences are involved 
because proof of discrimination of the degree required for court-ordered 
remedial preferences under Title VII is not required. The case for 





36 This observation assumes the Court does not remand the case for a determination 
as to whether or not Joyce, whose appointment as road dispatcher provoked Johnson’s 
suit, had been the victim of a discriminatory subjective evaluation. For further discussion 
of this issue, see infra notes 389-390 and accompanying text. 

388 Fullilove, 448 U.S. at 448. 

366 Wygant, 546 F. Supp. at 1198. 
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voluntary preferences is made most strongly and poignantly on behalf 
of black Americans. Although the Court has not been willing to endorse 
an historical reparations theory based on the thirteenth or fourteenth 
amendments, the plight of blacks has supplied the emotional force 
behind the logic of group redress. In Bakke, the opinion of Justice 
Brennan, joined by Justices White, Marshall, and Blackmun, focused 
primarily on the history of racism against blacks. In Weber, the majority 
also concluded that the central purpose of Title VII was ‘‘the integration 
of blacks into the mainstream of American society.’’**’ Despite the 
individualistic language of nondiscrimination in Title VII, the Court 
treated this goal as the spirit that governed interpretation of its words. 
In Fullilove, Justice Powell highlighted the ‘‘tragic legacy’’ suffered by 
black Americans.>* 

That the affective force of arguments in support of voluntary af- 
firmative action preferences is strongest in the case of blacks has not 
meant the Court has rejected preferences for other groups. In addition 
to blacks, Firefighters involves ‘‘Hispanics,’’ defined in terms both of 
race and national origin, and cites the passages in Weber that address 
the nation’s treatment of blacks.*© 

The case for affirmative action for blacks has spilled over into other 
areas. Fullilove upheld preferences created by Congress for ‘‘Spanish- 
speaking, Orientals, Indians, Eskimos, and Aleuts’’*”° and did not 
discuss the different histories of these groups, or even their definition. 
But deference to a Congressional judgment was an important variable 
in Fullilove. It was not in Wygant. Although Jackson’s written plan 
had covered a number of minority groups, as implemented it had only 
given added job security to black teachers. This did not preclude Justice 
Powell’s puckish inquiry, at oral argument, as to ‘‘how in the world 
you determine who is a person of Spanish descendency?’’’”: In his 
Wygant opinion, Justice Powell pointed to this unclear conception of 
a minority group as illustrating ‘‘the undifferentiated nature of [Jack- 
son’s] plan.’’?”? The school board, he charged, had failed to explain 





367 Weber, 443 U.S. at 202. The Weber majority depicted the trigger for Title VII as 
the ‘‘Nation’s concern over centuries of racial injustice’ toward black Americans, ‘‘those 
who had ‘been excluded from the American dream for so long.’ ’”’ Id. at 204 (quoting 
Senator Hubert Humphrey, 110 Conc. Rec. 6552 (1964)). The legislative history contin- 
ually referred to ‘the plight of the Negro in our economy.”’ Id. 

368 Fullilove, 448 U.S. at 516. 

3° Firefighters, 106 S. Ct. at 3072-73. In Albemarle Paper Co. v. Moody, 422 U.u. 
405, 418 (1975) the Court used the word ignominious to describe the history of the 
nation’s treatment of blacks. 

37 Fullilove, 448 U.S. at 454. 

37) Official Transcript Proceedings Before the Supreme Court of the United States at 
42, Wygant v. Jackson Bd. of Educ., 106 S. Ct. 1842 (1986) (No. 84-1340). The school 
board attorney responded to Justice Powell’s inquiry that ‘‘Hispanics may have been a 
better term.”’ Id. at 43. 

372 Wygant, 106 S. Ct. at 1852 n.13. 
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why the plan favored certain minorities or even how to identify mem- 
bers of a certain minority.*”° 

Justice Powell did not specify that voluntary preferences may only 
run to the benefit of black Americans. He did suggest that the predicate 
for preferences for any minority group required evidence of prior, 
purposeful employer discrimination against its members. Such evidence 
requires a clear definition of who is included in the group and it is 
thus unlikely that Spanish descendency would ever be the basis of 
preferences under the past employer discrimination theory. The term 
‘‘Hispanics’’ is also imprecise. The use of the term ‘‘Hispanics’’ in 
voluntary affirmative action plans is not likely to satisfy the rationale 
of overcoming the effects of prior, purposeful discrimination.*” 

Few Supreme Court decisions have dealt with ‘‘Hispanics.’’ But 
the Supreme Court has likened the situation of two Hispanic groups, 
Mexican Americans and Puerto Ricans, to that of blacks. In Hernandez 
v. Texas®”> the Court held that the ‘‘Hispanos’’ Mexican Americans in 
Hernandez are an ‘‘identifiable class,’’ protected by the fourteenth 
amendment in the context of school desegregation. It rejected a ‘‘two- 
class theory’’ of the fourteenth amendment, based only on ‘‘differences 
between ‘white’ and ‘Negro.’ ’’”° In Keyes v. School District No. 1, 
Denver,?”’ the Court, referring to Mexican Americans, determined that 
‘‘Hispanos’’ suffer ‘‘the same educational inequities as Negroes and 
American Indians’’ in the Southwest.*”* Today, Mexican Americans are 
the nation’s fastest growing minority and suffer from low average 
income and poor education.” The Court has not addressed how far its 
reasoning in school assignment desegregation cases extends into the 
context of employment preferences. If a majority of the Court concludes 
that an employer may use preferences only to undo the consequences 
of employer or institution discrimination and clearly rejects the societal 
discrimination theory, the key question will be what evidentiary show- 
ing of discrimination the employer must make to defeat a claim of 





373 Id. In Bakke, as in Wygant, Justice Powell expressed his disapproval of the 
university’s inclusion of Chicanos, Asians, and American Indians within the category of 
minorities eligible for preferred admission to medical school. To rank groups according 
to the extent of societal discrimination suffered would demand a ‘‘variable sociological 
and political analysis’’ beyond judicial competence. 438 U.S. at 297. 

374 The Title VI desegregation plans, accepted by the Office for Civil Rights, in 
several Adams states include ‘‘Hispanics’’ in their programs designed for minority race 
students to pursue graduate and professional school study. See Clague, supra note 13, 
at 154. 

378 347 U.S. 475 (1954). 

376 Id. at 478. 

377 413 U.S. 189 (1973). 

378 Id. at 197. The Court cited studies by the U.S. Commission on Civil Rights. Id. 
nn. 7 & 8. 

379 See generally G. THOMAS, THE ACCESS AND SUCCESS OF BLACKS AND HISPANICS IN 
U.S. GRADUATE AND PROFESSIONAL EDUCATION (1986). 
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reverse discrimination. As noted above, this is a critical issue in 
Johnson. 


2. Affirmative Action Preferences for Women 


Johnson may also address preferences for women. The ‘‘confused 
history of the Supreme Court’s modern opinions concerning gender’’**° 
attests to malaise with the equation of distinctions based on gender 
with distinctions based on race. The Court has never conclusively 
treated laws that disadvantage females as always suspect in constitu- 
tional cases as it has laws that disadvantage a minority race.**t Com- 
mentators have portrayed the inclusion of ‘‘sex’’ in Title VII as a last- 
minute and failed ploy designed to defeat the statute’s protection against 
racial discrimination.**? Despite the fact that Congressional concern for 
sex discrimination was more a stratagem designed to defeat protection 
for blacks,*** ‘‘the attenuated [legislative] history’’ of the sex amendment 
has left us without benefit of Congressional debate that would permit 
the Court to follow, with respect to gender, the approach to statutory 
interpretation Justice Brennan took in Weber. He reasoned that although 
the 1964 Congress did not endorse minority preferences, neither did it 
proh‘t-it them. Its immediate concern was to attack longstanding dis- 
crimiuation against blacks without abrogating ‘‘traditional management 
prerogatives’’ by means of court-ordered racial balance.*** However, 
voluntary employer preferences could further its broader concern to 
advance the economic status of blacks. It is uncertain whether the Court 
will suffuse the individualistic letter of Title VII with the spirit of 
Congressional concern for the economic and educational advance of 
women, as it did for black Americans, and sanction voluntary hiring 
preferences, or whether it will limit ‘‘affirmative action’ to good-faith 
efforts to meet goals without preferences. Gender, education, and so- 
cioeconomic status are not so clearly overlapping cleavages that divide 





seo D. Kirp, M. Yupor, & M. FRANKS, GENDER JUSTICE 90 (1985). 

381 It is not logical to conclude, as the Transportation Agency does in Johnson, that 
preferences for women demand a lesser standard of justification than laws favoring racial 
minorities simply because the Court has not opted for a compelling state interest 
justification for laws that disadvantage women. See Respondent’s Brief, supra note 255, 
at 44-45. The refusal to adopt strict scrutiny in gender cases indicates a reluctance to 
treat gender distinctions in the same way as race Classifications that disadvantage racial 
minorities. It does not signify a more accepting view of preferences for women than for 
racial minorities. 

382 See, e.g., Justice Rehnquist’s dissenting opinion in County of Washington v. 
Gunther, 452 U.S. 161, 190 n.4 (1981). ‘‘It has been speculated that the amendment [to 
prohibit sex discrimination] was added as an attempt to thwart passage of Title VII.’”’ 

388 See Gold, A Tale of Two Amendments: The Reason Why Congress Added Sex 
to Title VII and The Implications for the Issue of Comparable Worth, 19 Dua. L. REv. 
453 (1981). 

3¢ 443 U.S. at 201-203. For a lengthy discussion of the conflicting concepts of 
legislative intention, see R. Dworkin, supra note 146, at 305-31. 
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women from men, as race, education, and socioeconomic status divide 
blacks and some Hispanics from white Americans. The history of 
discrimination against women cannot simply be represented, as it can 
with discrimination against blacks, as the will on the part of a dominant 
group to subjugate and to deny the humanity of the subordinate group. 
Moreover, on a group basis, the line between imposed stereotype and 
genuine choice is arguably more difficult to draw when considering 
gender differences rather than race differences in the distribution of 
jobs. Justice O’Connor’s caveat in Sheet Metal Workers that ‘‘it is 
completely unrealistic to assume that individuals of each race will 
gravitate with mathematical exactitude to each employer’’** applies 
with more force to gender than to race. 

The Court has several choices in Johnson. It can conclude that 
Congress did not intend when it added sex to Title VII to allow 
affirmative action preferences for women. It can read the equal protec- 
tion clause to say the same thing if it reaches the fourteenth amendment 
question. Such a passive, gender-neutral interpretation risks indirectly 
sanctioning sexism in practice in higher education under cover of equal 
opportunity language. Courts have generally been reluctant to apply 
Title VII to academic jobs.**° A second and more assertive option is to 
link a gender-neutral equal opportunity interpretation of the law to 
‘aggressive process-centered affirmative action’’**” in order to counter 
‘‘*hidden forms of sexism.’’%** 

Johnson gives the Court an opportunity to dramatize the seriousness 
of this approach. Paul Johnson is claiming reverse discrimination. But 
the facts suggest Diane Joyce got the job as a result of aggressive 
process-centered affirmative action on the part of the Agency’s Affirm- 
ative Action Coordinator, not as a result of a clear preference.**° The 
court :nust determine whether the case involves preference for a woman, 
or discrimination against a woman averted by the affirmative action 





106 S. Ct. at 3060. 

See supra note 60. 

See D. Kirp, M. Yupor & M. FRANKS, supra note 380, at 164-65. 

Id. 

38° The selection process consisted of oral interviews by male employees with whom 

Joyce had previous altercations. Believing the cause was gender bias, she filed a grievance 
against one of the interviewers for denying her protective work clothing issued to male 
employees. Brief of Respondent Transportation Agency, Santa Clara County, California 
at 2. This same interviewer, who later served as one of the interviewers and who voted 
for Paul Johnson for the road dispatcher position, described Joyce in the trial record as 
a “‘rebel [sic] rousing, skirtwearing person,” and ‘‘not a lady.’’ Id. at 3. Joyce also argued 
that a second panel member’s ‘‘continuous disagreements with her’ on a safety committee 
reflected sex bias. Id. at 2. Concerned about bias in the selection process, Joyce com- 
municated her misgivings to the County’s Affirmative Action Office before the interview- 
ers finalized their hiring/promotion decision. It was as a result of the intervention of the 
Affirmative Action Coordinator that Joyce was promoted. She was the first woman ever 
to be promoted in the County to a stereotypically male, skilled craft position. 
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process.°° The Supreme Court could remand the case for further evi- 
dentiary hearings on this question. The Court could indicate that 
personnel processes will be subject to judicial scrutiny if the Court 
couples a process-oriented, equal opportunity approach to affirmative 
action on the basis of gender, and remands the case to the lower court 
to determine whether there was ‘‘hidden sexism’’ in the Agency’s 
subjective evaluation process. If the federal courts abandon their defer- 
ence to subjective and secret evaluation systems in academic institu- 
tions, and open their doors to classic discrimination claims by women 
and minorities,*** then a commitment to ensure that women are truly 
accorded equal opportunity would balance the rejection of gender 
preferences. 

Finally, the Court in Johnson may affirm voluntary preferences for 
women to compensate for past employer discrimination. The questions 
to follow will most likely focus intently on the nature and timing of 
evidence to justify affirmative action preferences. What data are appro- 
priate for determining availability is a question not unique to women. 
The affirmative action component of Jackson’s collective bargaining 
agreement, which based minority employment goals on the percentage 
of minority students in the school system, did not commend itself to 
four Justices.*°? But in some job settings it may be more difficult than 
with race to identify differences that are authentically self-chosen by 
women and men from those that are created by imposed gender ster- 


eotypes, discomfort with female colleagues, or desire to protect union 
members from female job competition. Johnson poses this issue sharply. 
Although the statistical imbalance by gender in the Agency’s craft 
positions, which included road dispatchers, was conspicuous,*** the 





39 Joyce scored two points less than Johnson out of one hundred possible points on 
the exam. A civil service decision rule gave the appointing authority discretion to select 
any one of the top seven candidates. Id. at 2. If the Court sanctifies such a minor 
difference resulting from the subjective interview process as differentiating between a 
more qualified and a less qualified applicant, it will threaten the legitimacy of choosing 
the person who belongs to an underrepresented class among equally qualified applicants. 
Ironically, even an intervention to prevent a biased decision against a woman may be 
challenged as an act of reverse discrimination. 

31 There are a number of recent breaches in the academic abstention doctrine. See 
H. Epwarps & V. Norpbin, supra note 60, at 601. Among recent decisions that have not 
deferred to university personnel decisions are Jackson v. Harvard Univ., 111 F.R.D. 472 
(D. Mass. 1986) (court permitted discovery of tenure records for preceding ten years of 
male faculty members, with names redacted); EEOC v. Franklin and Marshall College, 
775 F.2d 110 (3d Cir. 1985), cert. denied, 106 S. Ct. 2288 (1986) (claimed privilege 
against compelled production of confidential peer review materials rejected); Kunda v. 
Muhlenberg College, 621 F.2d 532 (3d Cir. 1980) (remedy for sex discrimination in 
promotion and tenure process requires plaintiff be granted tenure after earning terminal 
degree). 

32 Justice White probably would not accept such a classic discrimination claim by 
women and minorities. 

36° The agency employed 238 men and no women in its craft positions. See Brief 
of Respondent Transportation Agency, Santa Clara County, California at 4. 
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Agency’s affirmative action plan was based on general labor market 
participation of women in Santa Clara County at the time Joyce was 
chosen over Johnson.*% 

Unlike Weber, Johnson does not concern a training program for 
skilled craft positions but the hiring of persons already qualified. The 
Agency’s goals may be invalidated if the Court focuses on the Agency’s 
inflated goals, even under Justice O’Connor’s view that apparent dis- 
crimination justifies remedial preferences, as evidenced by a disparity 
between the percentage of qualified women in the relevant labor pool 
and the percentage of qualified women among the Agency’s craft 
workers.** Inflated, unrealistic goals, if taken seriously by the employer, 
could lead to long-term ‘‘temporary’’ preferences that ignore both 
interest and qualifications. Yet, even if the Agency’s original relevant 
labor market figures are not credible because they are based on the 
number of women in the workforce of the entire County, a significant 
disparity between availability and women employed in skilled craft 
positions would still have arisen under scaled-down figures. 


IV. SortTING OuT AND SUMMING UP 


Justice Marshall commented in Wygant that he did not envy the 
task of the District Court in sorting out what the Supreme Court did 


and did not hold. The absence of a majority opinion in Wygant, and 
the multiple opinions on a variety of issues in all three cases, concurring 
and dissenting in whole and in part, testify to the divisiveness of the 
subject among the Justices. 

Three of four distinctive shifts of position moved toward support 
of affirmative action. Justice Rehnquist assumed a preferential color- 
conscious position in Wygant, in contrast to his earlier color-blind 
position. Justice Stevens’ acceptance of affirmative action preferences in 
an educational context was not predictable from his opinions in earlier 
affirmative action cases. Justice Powell’s acceptance of the view that 
educational institutions have the authority and capability to determine 
that they engaged in past discrimination represented a significant shift 
from his Bakke and Fullilove opinions, which denied that authority to 
governing boards of educational institutions. This shift was necessary 
for him to embrace the lawfulness of purely voluntary affirmative action 
by public educational institutions. The approval he gave to the Uni- 
versity of Washington’s admissions plan in De Funis v. Odegaard, 
which ranked minority race applicants separately from non-minorities, 
and according to different criteria, and his equation of hiring with 





3 Respondent’s Brief, supra note 393, at 7. The agency believed that its goal was 
based on an unrealistic measure of women trained for and interested in skilled craft 
positions. It subsequently revised its goal of women for new skilled craft positions used 
at the time the case was before the district court. Id. 

398 Wygant, 106 S. Ct. at 1856. 
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admissions, suggest a departure from his emphasis on individual rights 
in his Bakke opinion. Justice White, the one Justice who has moved 
toward less support for affirmative action, offered a retroactive inter- 
pretation of Weber rejecting the societal discrimination theory, which 
commentators believed to have been the majority position, in favor of 
the more limiting employer discrimination theory. 

The clearest consequence of these changes in Wygant was that a 
public employer may remedy the consequences of its own discrimina- 
tion, shown by current minority underrepresentation compared with 
relevant labor market data, through hiring preferences without violating 
the equal protection clause. If Justice O’Connor’s swing opinion in 
Wygant controls, the academic employer need not base its affirmative 
action plan on ‘‘contemporaneous’’ findings of actual discrimination. 
Instead, it may rely on statistics indicating a substantial disparity 
between the percentage of blacks on the faculty or other positions and 
the percentage of blacks with the requisite qualifications in the relevant 
labor pool. The timing and the kind of evidence required of a public 
employer is a central issue in Johnson. However, a predominantly white 
public college or university that unquestionably engaged in de jure 
discrimination in the past can probably lawfully consider race an 
additional factor in hiring. The only reason for the tentative nature of 
this conclusion is the unresolved question of whether preferences may 
be accorded in a winner-take-all hiring situation. The Court should 
resolve that issue in Johnson. 

Although a majority did not confirm that a public employer may 
resort to affirmative action hiring to remedy minority underrepresen- 
tation resulting from discrimination in society at large, a majority did 
not reject it, either. Even if a majority expressly rejects the societal 
discrimination theory in a future decision, historically nondiscrimina- 
tory public colleges and universities can probably rely on an alternative 
theory specifically focused on higher education. Probably a majority, 
although not through a clear-cut majority opinion, supports the theory 
that the quest for a racially diverse faculty justifies minority hiring 
preferences. However, the Court has not specified the precise contours 
of this theory. Assuming a majority equates admissions with hiring, 
this theory would also support efforts to create a racially diverse student 
body. If the diversity theory is treated as uniquely applicable to higher 
education, as Justice O’Connor suggested in Wygant, the distinction 
between institutions that have been guilty of race discrimination and 
those that have not dissolves for educational institutions. Whether the 
diversity theory covers gender as well as race remains problematic. 
Diversity logically extends to gender as well as to race if diversity is 
grounded on a first amendment concern for a ‘‘robust exchange of 
ideas,” as Justice Powell urged in Bakke. Diversity does not cover 
gender, however, if it provides a constitutionally acceptable justification 
only with regard to race. 

Although the Court unanimously agreed in Wygant that voluntary 
affirmative action hiring preferences in public employment might be 
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constitutional, it did not offer precise guidelines to distinguish between 
permissible and unlawful preferences. However, at least four Justices 
would oppose recourse to a strict racial quota or fixed percentages or 
numbers that an employer must achieve regardless of qualifications. 
Assuming Justice Scalia also takes this position, this number will not 
decline, because his vote would replace former Chief Justice Burger’s 
vote. Wygant nevertheless indicates unanimous agreement that flexible 
goals, achieved by some degree of race preference, would be constitu- 
tional. 

For institutions of higher education, probably the most significant 
majority dictum related to hiring was the endorsement given in Sheet 
Metal Workers to the goals and timetables provisions of Executive Order 
11,246. This dictum countered William Bradford Reynolds’ assertion 
that Wygant mandated their elimination because they are not predicated 
on any finding of past discrimination. 

Although Wygant was a layoff case and held the Jackson layoff 
plan unconstitutional, it did not definitively rule out race-based layoffs 
designed to protect more recently-hired minorities. It is likely, however, 
that a public institution must convince a court that there are no 
reasonable alternatives less harmful to ‘‘innocent non-minorities’’ under 
a strict scrutiny analysis. As suggested above, a variety of retrenchment 
options does not necessitate the involuntary displacement of faculty or 
administrative staff. 

In Wygant all nine Justices explicitly or implicitly rejected a race- 
alike role-model theory to justify employment preferences for minority 
teachers. As relied upon in the lower courts, the theory was based on 
the assumption that minority children require the presence of minority- 
race faculty in the same proportion as minority-race representation in 
the student body. Nevertheless, Wygant’s rejection of an extreme version 
of a role-model theory does not necessarily preclude a role-model 
argument that the presence of minority faculty in predominantly white 
institutions attracts minority college and graduate students. In such a 
context a role-model theory complements the diversity theory, regard- 
less of the latter’s justifications. Wygant implies, however, that a tra- 
ditionally black public college or university would not be able to justify 
hiring a predominantly black faculty to provide black faculty role 
models for black students. 

None of the affirmative action cases of 1986 dealt with affirmative 
action in private employment. But Justice White’s interpretation of 
Weber in Sheet Metal Workers suggests that a majority of the current 
Court may read Weber to limit affirmative action preferences in the 
private sector, as in the public sector, to remedying the employer’s 
own discrimination. Such an interpretation runs contrary to the reading 
given Weber by many courts and commentators. Although the Court 
may be moving toward a requirement that both public and private 
employers justify minority race preferences on a past institutional 
discrimination theory, an exception might be made for institutions of 
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higher education to permit either a first amendment or race-based 
diversity justification. 

All three 1986 affirmative action cases dealt with employment and 
racial minorities. But neither the Supreme Court nor lower federal 
courts have confined employment opportunity cases to employment 
issues, or educational opportunity cases to student issues. Although 
this article has focused primarily on the employment issues involved 
in the 1986 cases, their most important consequence for minorities in 
higher education lies in the implied support for special efforts to 
increase minority participation in undergraduate and graduate school. 
As Geier illustrates, the Court would have dealt a devastating blow to 
efforts to increase minority presence in the professional and intellectual 
elite if the Justice Department’s uncompromisable first principle pre- 
vailed. Yet the Court’s treatment of employment issues could be of far 
greater significance to white females, if it decided to apply its employ- 
ment-related decisions to women. The basis for this conclusion lies in 
demographic data: the declining rate of minority participation in grad- 
uate education; the small pool of minority doctorates from which to 
hire into the faculty; the upward trend in white female participation 
in graduate education; and finally, the much larger pool of white female 
doctorates than minority doctorates. Whatever choice the Supreme Court 
makes with regard to gender and affirmative action, the decision to 


uncap or retain the age-seventy retirement exception for faculty is more 
important to female and minority access to the professoriate. The 
influence of retirements on the demand for new faculty will affect 
higher education far more than an affirmative action decision by the 
Supreme Court. 


V. Postscript: SUMMING UP REVISITED 


On March 25, 1987, as this article was being prepared for publi- 
cation, the Supreme Court decided Johnson v. Transportation Agency.*® 
The case definitely settled a number of issues and introduced several 
distinctions of uncertain implications. 

The Court clearly settled seven issues. First, the majority opinion 
and a majority of six concluded that Title VII supports voluntary 
affirmative action preferences for women and for racial minorities in 
public and private employment. The Court did not discuss the similar- 
ities and differences in the history of gender and race discrimination, 
or in the statutory history of Title VII. Second, preferences may extend 
to promotions as well as to hiring. Third, preferences may be accorded 
in a winner-take-all employment context. The Court did not directly 
acknowledge objections raised by Johnson and the Justice Department 
to the use of preferences for single-job openings. Instead, the majority 
opinion, in which Justice Powell joined, drew an analogy, as had the 





96 55 U.S.L.W. 4379 (Mar. 25, 1987). 
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Agency, between the Agency’s AAP and the Harvard Admission Plan,°°” 
for which Justice Powell had indicated his approval in Bakke. 

Fourth, the Court described the affirmative action program as a 
“flexible, case-by-case approach,’’*** in which the employer may treat 
gender and race as a limited plus factor® in hiring and promoting 
when there is a ‘‘conspicuous imbalance in job categories traditionally 
segregated by race and sex.’’*° Echoing Justice Powell’s support for 
Harvard’s undergraduate admissions plan in his Bakke opinion, the 
Johnson Court commended the Transportation Agency’s AAP because 
‘tit requires women to compete with all other qualified applicants. No 
persons are automatically excluded from consideration; all are able to 
have their qualifications weighted against those of other applicants.’’*” 
Fifth, the Court implied that exclusive minority or female faculty hiring 
lines, recommended by the court of appeals in Valentine, are unlaw- 
ful.*°? Its insistence that the qualifications of all candidates be weighted 
against each other signified rejection of ‘‘earmarked’’ positions.*® 
Whether the Court would countenance exceptions based on particular- 
ities of job markets is unanswered. Sixth, anything resembling a quota, 
such as fixed numbers or percentages that must be achieved regardless 
of circumstances and applicant qualifications, is highly suspect and 
probably unlawful.** The seventh issue reconfirms the Court’s insist- 
ence that affirmative action preferences are a temporary means of 





397 Td. at 4385. 

388 Id. at 4386. 

39° Contesting the dissent’s claim that as a result, the Johnson affirmative action 
decision would benefit those who are ‘‘minimally qualified,” id. at 4395, the majority 
replied that the minimal difference between Johnson and Joyce, both of whom were well- 
qualified for the position, belied that argument. Id. at 4386 n.17. 

400 Id. at 4386. 

401 Id. at 4385 (emphasis in the original). 

402 Indeed, the Johnson Court’s position suggests that Bonnie Valentine would have 
won her case had the Supreme Court accepted her characterization, in her petition for 
certiorari, of Arkansas State University’s hiring of Gloria Mitchell. See supra note 238 
and accompanying text. That Johnson is a Title VII case and Valentine a Title VI case 
only reinforces the implied rejection of exclusive lines. The Court has equated the 
commands of Title VI with those of the Constitution. But the majority in Johnson not 
only did not equate Title VII with the Constitution, it maintained that Constitutional 
restraints on voluntary affirmative action are greater than Title VII prohibitions. 55 
U.S.L.W. at 4382 n.6. Thus, the Johnson Court’s equation of single opening hiring and 
promotion with multiple admissions underscored an unwillingness to endorse exclusive 
female or minority lines. This is in contrast to the Eighth Circuit’s dictum in Valentine 
v. Smith, which distinguished hiring and promotion to a single rare job opening from 
multiple admissions because it recognized the practical difficulty of meeting minority 
hiring goals in a tight academic job market. 

403 Id. at 4386. 

44 Justice Brennan’s majority opinion in Johnson invokes Justice O’Connor’s opinion 
in Sheet Metal Workers in which she rejected quotas and chastised Justice Brennan’s 
plurality opinion in Sheet Metal Workers for its failure to distinguish clearly impermissible 


quotas from permissible goals. Id. at 4385 (quoting Sheet Metal Workers, 106 S. Ct. at 
3060). 
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combating the effects of discrimination. Preferences may be used to 
attain but not to maintain a gender and racial balance. When an AAP 
establishes goals and follows a feasible, incremental approach to hiring 
qualified women and minorities, the absence of an explicit end-date is 
lawful .*°> 

In addition to concluding that Weber applies to public and private 
employment, the majority opinion in Johnson also held that Weber was 
not based on a theory of remedying past employer discrimination.*® 
The majority distinguishes between Title VII and the fourteenth amend- 
ment. Justice Powell’s opinion in Wygant declined to treat Wygant, a 
fourteenth amendment case, as a public sector Weber, a Title VII case. 
Yet Justice Brennan’s majority opinion in Johnson treated Johnson as a 
public sector Weber. The Court did not even discuss Wygant’s emphasis 
on remedying the employer’s own prior discrimination. Instead, the 
Johnson majority held that the public employer, like the private em- 
ployer, ‘‘need not point to its own prior discriminatory practices, nor 
even to evidence of an ‘arguable violation’ of Title VII.’’*” An employer 
may ground an AAP on Weber’s concept of a ‘‘manifest imbalance’’ in 
“traditionally segregated job categories.’’*° 

The ‘‘manifest imbalance’’ standard involves several factors. First, 
one must consider whether the AAP is directed at training unskilled 
labor for skilled positions, or whether it is directed at employing 
persons who already possess the skills required for the job or jobs at 
issue, as Diane Joyce did. The comparison group for determining 
manifest imbalance when the employer seeks to train unskilled labor 
is the ‘‘general labor force’’ of women and racial minorities. But the 
‘‘proper comparison’’*” for a determination of manifest imbalance in 
positions requiring immediate possession of the relevant job skills must 
be with ‘‘those in the labor force who possess the relevant qualifica- 
tions,”’ as in Hazelwood.*’® Had the Santa Clara Transportation Agency 
actually based its hiring goals for skilled craft workers on the general 
labor pool of women in the county rather than on the pool of women 
with the training and experience of skilled craft workers, its goals 
certainly would have violated Title VII.*™ 





405 Id. 

406 Justice White, who rejected the societal discrimination interpretation of Weber in 
his Firefighters dissent, 106 S. Ct. at 3081, concluded that Weber, as the Johnson majority 
interpreted it, should be overruled. Johnson, 55 U.S.L.W. at 4390. 

407 Id. at 4383. The Court added, had Weber ‘‘been concerned with past discrimi- 
nation by the employer, it would have focused on discrimination in hiring skilled, not 
unskilled, workers, since only the scarcity of the former in Kaiser’s work force have 
made it vulnerable to a Title VII suit.’’ Id. at 4384 n.10. 

48 Id. at 4382 (citing 443 U.S. 193, 197 (1979)). 

409 443 U.S. 299, 308 (1977). 

“0 Johnson, 55 U.S.L.W. at 4384 (referring to Hazelwood, 433 U.S. at 299). 

«1 “THjad the Plan simply calculated imbalances in all categories according to the 
proportion of women in the area labor pool, and then directed that hiring be governed 
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Despite the Court’s recognition that definitions of manifest imbal- 
ance must differentiate between ‘‘relevant labor markets’’ according to 
the level of skill and prior or on-the-job training required,*’? the majority 
refused to require that imbalances be large enough ‘‘to support a prima 
facie case [of a Title VII violation] against the employer to establish 
affirmative action goals.’’*** This issue formed the basis for the split 
between Justice O’Connor and the majority opinion. The latter rejected 
the prima facie standard because it would subject employers, public 
and private, to a ‘‘colorable Title VII suit.’’*** Consequently, it main- 
tained, contrary to Justice O’Connor, the prima facie standard would 
discourage voluntary affirmative action to ‘‘eliminate the effects of 
employment discrimination.’’** Although Justice O’Connor upheld the 
Agency’s AAP and the benefit it gave to Diane Joyce, she insisted, as 
she had in Wygant, that the statistical imbalance be sufficient ‘‘to 
support a claim of a pattern or practice of discrimination against women 
under Title VII.’’**® Such an imbalance provides the employer with a 
‘‘firm basis for believing that remedial action was required’’ under both 
Title VII and the equal protection clause.*’” Contrary to the majority, 
she contended that the prima facie standard should not discourage 





solely by those figures, its validity fairly could be called into question.’’ Johnson, 55 
U.S.L.W. at 4385. The equivocation in this author’s statement reflects the equivocation 
in Justice Brennan’s opinion. His opinion also equivocated a bit in stating ‘‘[t]his analysis 
. . . of a more specialized pool normally is necessary in determining under-representation 
in the same positions.’’ Id. (emphasis added). Although the Agency initially used the 
area labor market as the target figure for its long term hiring goal for women and 
minorities in the skilled craft positions, the fact that the hiring of Diane Joyce was based 
on data indicating the number of women who had already worked as road dispatcher 
was critical to both the majority opinion of Justice Brennan and the concurring opinion 
of Justice O’Connor. 

“2 See, e.g., Hazelwood, 433 U.S. 299, 308-09 & nn. 13-14. 

“13 Johnson, 55 U.S.L.W. at 4384. The manifest imbalance may be ‘‘sufficiently 
egregious to establish a prima facie case,’’ in some cases but it is not required. ‘‘[A]s 
long as there is a manifest imbalance, an employer may adopt a plan even where the 
disparity is not so striking, without being required to introduce the non-statistical 
evidence of past discrimination that would be demanded by the ‘prima facie’ standard.”’ 
Id. at 4384, n.11. 

414 Td. at 4384. 

415 Id. 

“16 Id. at 4389. She agrees with the majority opinion which reasoned that the 
imbalance in the case of specialized job classifications is calculated with reference to 
women who already have the required qualifications. Thus the dispute between the 
majority opinion and Justice O’Connor concerned the degree of imbalance. 

«7 Id. at 4388 (O’Connor, J., concurring). Although Justice O’Connor criticized the 
majority opinion’s ‘‘ill-defined approach,’’ id., she made no reference to the statistical 
method used in Castaneda v. Partida, 430 U.S. 482 (1977), and cited in Hazelwood. It 
provides a precise method of establishing prima facie statistical proof of discrimination 
if there is a relevant labor pool with which to compare the gender or racial composition 
of the employer’s workforce. Perhaps because there were no women among the 238 craft 
workers and five percent of the qualified work force were women, an “inexorable zero,”’ 
as Justice O’Connor stated borrowing from Teamsters v. United States, id. at 4390 (citing 
431 U.S. 324, 342 & n.23), she did not need to calculate the standard deviation. 
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voluntary employer action to remedy the effects of apparent discrimi- 
nation because it does not amount to contemporaneous, liability-risking 
proof of past or present employer discrimination. She also urged that 
it ‘‘suggests that the absence of women or minorities in the workforce 
cannot be explained by general societal discrimination alone ... .’’*” 
Justice O’Connor treated Johnson like a public sector Weber, as she had 
treated Wygant.*’® Thus, unlike the majority opinion,*”° Justice O’Con- 
nor would apply the same standard to affirmative action under both 
Title VII and the Constitution. 

Although the Johnson majority’s notion of manifest imbalance was 
more stringent than the prima facie standard, it did not simply endorse 
the use of gender or race preferences whenever women or minorities 
are underrepresented in particular job categories. The Court coupled 
the requirement of manifest imbalance with the concept of ‘‘traditionally 
segregated job category.’’*21 Weber characterized a traditionally segre- 
gated job category as one from which blacks had long been systemati- 
cally and intentionally excluded.*?? Johnson revises Weber’s definition 
significantly. It transforms the notion of a traditionally segregated job 
category into one in which women and minorities are underrepresented 
because ‘‘strong social pressures weigh against their participation.’’*”° 
The Court also cites the Transportation Agency’s somewhat more op- 
erational definition of a traditionally segregated category as a job clas- 
sification in which women had ‘‘limited opportunities’’ to find 
employment and ‘‘have not been traditionally employed in significant 
numbers.’’*** These definitions embody a societal discrimination theory. 
But Johnson both embraces and revises a societal discrimination inter- 
pretation of Weber. The majority’s revisionism, as Justice Scalia con- 
tends, brings about ‘‘an enormous expansion’’ in the meaning of societal 
discrimination.**® Whereas Weber involved intentional, hostile, exclu- 
sionary discrimination by white workers and employers against black 
workers in industry and unions, Johnson involves general social atti- 
tudes which women may also have internalized as their own and that 
are reflected in their choice of occupations. The Court made no effort 
to distinguish between the choice not to seek traditionally male jobs 
and inhibition to choose induced by societal pressures.“* Nor did the 
Court distinguish between race and gender. 





“18 Id. at 4389. 

“© In other words, she treats Weber as a private sector Johnson and Wygant. See 
supra notes 121, 124-125 and accompanying text. 

420 Id. at 4389. 

421 Id. at 4384. 

422 443 U.S. at 198 & n.1. 


23 Id. at 4384 & n.12 (citing the Ninth Circuit’s opinion in Johnson, 748 F.2d at 
1313). 


424 Td. at 4384. 
#5 Id. at 4394 (dissenting opinion). 
«26 A woman who decided before the mid-to-late 1970’s not to attend law school 
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It is difficult to reconcile Johnson and Wygant. The dissenters 
contend that Johnson contradicts Wygant’s edict that affirmative action 
preferences are only permitted to overcome the effects of the employer’s 
own discrimination.“” The majority ignores Wygant on this issue by 
distinguishing between Title VII and constitutional prohibitions on what 
an employer may do. 

The fact that a majority did not reject a societal discrimination 
theory in Wygant was not significant and was not a basis for reconciling 
Wygant and Johnson. The Justices’ present positions indicate that the 
potential majority which Wygant identified,** and which might endorse 
a societal discrimination theory, is not the same majority that endorsed 
a societal discrimination theory in Johnson. The basis for projecting a 
societal discrimination majority in Wygant is the possibility that Justice 
White might not recant the societal discrimination position he took in 
Bakke. Thus, he would form a majority with Justices Brennan, Marshall, 
Stevens, and Blackmun in support of the theory. in Johnson, however, 
Justice White indicated that he no longer accepted a societal discrimi- 
nation theory.*” Justice Powell cast the fifth vote in Johnson in favor 
of the societal discrimination theory. Nothing in Wygant forecast this 
shift in position in a Title VII context, nor his agreement with the 
distinction between Title VII analysis and equal protection analysis. 
Given the change in Justice White’s and Justice Powell’s positions, one 
cannot conclude that the failure to reject the societal discrimination 
theory in Wygant portended its acceptance in Johnson. 

The Johnson majority freed public and private employers from the 
constraints of an employer discrimination theory under Title VII in 
order to minimize the risks of their being subjected to reverse discrim- 
ination suits. But the majority opinion in Johnson, in which Justice 
Powell joined, severed its analysis of what Title VII allows a public 
employer to do from its analysis of what the Constitution permits such 
an employee to do. ‘“The fact that a public employer must also satisfy 
the Constitution does not negate the fact that the statutory prohibition 
with which the employer must contend was not intended to extend as 
far as that of the Constitution.’’“° This prohibition indicates that a 





because of dim opportunities for employment but not because of lack of interest is in a 
different position than a woman who chooses not to seek employment that requires she 
climb telephone poles. See generally D. Kirp, M. YuDoF, AND M. FRANKS, supra note 380. 

#27 Id. at 4392. Chief Justice Rehnquist and Justice White joined Justice Scalia’s 
dissenting opinion. 

428 See supra notes 101-103 and accompanying text. 

429 Justice White agreed with Justice Scalia’s disapproval of the majority’s distinction 
between Title VII and equal protection clause justifying theories. Furthermore, he reiter- 
ated what he had said in Wygant and that he understood Weber as based on an employer 
discrimination theory. Because the Johnson majority interpreted Weber to embrace a 
societal discrimination theory, Justice White concluded he ‘‘would overrule Weber.’’ Id. 
at 4391 (dissenting opinion). 

#0 Td. at 4382 n.6. 
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public employer may take actions under Title VII which it may not 
take under the equal protection clause. Justice Scalia protested in his 
dissenting opinion that ‘‘it would be strange to construe Title VII to 
permit discrimination by public actors that the Constitution forbids.’’** 
One must consider the fact**? that Wygant did not necessarily reject a 
societal discrimination theory when it endorsed the employer discrim- 
ination theory in a case brought under the fourteenth amendment. 
Several questions remain. Is a majority prepared to hold that the societal 
discrimination theory provides a sufficient justification for preferences 
even in reverse discrimination suits brought under the fourteenth 
amendment? Or is a majority prepared to hold that a public employer 
will be held to a past employer discrimination theory if sued under 
the equal protection clause, but only to the less restrictive societal 
discrimination theory if sued under Title VII? Is the Court saying a 
statute can authorize voluntary action by a state actor that would violate 
the Constitution? 

The first alternative would reconcile the statute and the Constitu- 
tion, but it would require Justice Powell, the critical fifth vote of the 
Johnson majority, again to shift his position, this time from the one 
expressed in Wygant. The second alternative would rest the outcome 
of litigation on the plaintiff’s legal strategy. 

An important issue is whether a reverse discrimination plaintiff 
would be more likely to lose if he sues under Title VII than if he sues 
under the fourteenth amendment. The reverse discrimination plaintiff 
under Title VII, who bears the burden of establishing the unlawfulness 
of the preference for a woman or a racial minority, must first show 
that the position is not within the category of jobs traditionally segre- 
gated by gender. This burden requires that the plaintiff provide an 
historical analysis of the employment category involved. It is unclear 
whether such categories would subdivide faculty positions by rank, by 
discipline, or by the nature of the employing institution—for example, 
a community college, a state college or a research university. Although 
Johnson does not address these issues, upper-level positions at research 
universities have traditionally been and continue to be very inaccessible 
to black and female academics.*** 

If the male plaintiff proves that the job does not fall within a 
category of traditional gender segregation, he does not have to dem- 
onstrate the absence of a manifest imbalance between the number of 
women in the category into which the particular job falls and the 





431 Id. at 4394. 

432 See supra notes 99-103 and accompanying text. 

433 Between 1972-73 and 1982-83 women full professors as a percentage of full-time 
instructional full professors at public universities fell from 6.7% to 6.3%. The percentage 
in private universities rose from 5.4% to 7% during the same period. The percentage in 
public two-year colleges rose from 21.2% to 23.6%. See AMERICAN COUNCIL ON EDUCATION, 
supra note 198, at 119. 
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number of women with qualifications for the position. The majority 
opinion suggests that underrepresentation of women and minorities 
becomes relevant only if the job in question falls within a traditionally 
segregated job category because that concept was added to limit the 
use of underrepresentation figures to justify preferences.*** However, 
the plaintiff must demonstrate the absence of a manifest gender imbal- 
ance if he fails to prove that the job category is not a traditionally 
segregated one. The Court did not elaborate on this requirement,** 
provoking Justice O’Connor’s critique of the majority’s ‘‘expansive and 
ill-defined approach’’*** and the dissenters’ condemnation of the ma- 
jority opinion for ‘‘leaving employers scot-free to discriminate against 
disfavored [white male] groups... .’’*°” 

If Johnson had been an equal protection clause case, Paul Johnson 
would have been required, at a minimum, to prove that the Agency’s 
AAP and its hiring of Joyce were not designed to remedy its past or 
present intentional discrimination. One can interpret the majority opin- 
ion in Johnson as implicitly endorsing Justice O’Connor’s Wygant 
opinion as controlling in fourteenth amendment cases.*** Under her 
approach, the reverse discrimination plaintiff's burden could be satis- 
fied by first demonstrating that the statistical imbalance in a particular 
specialized job category was not large enough to establish a prima facie 
case of discrimination.**® If the plaintiff could not satisfy this burden, 
he would presumably be required to prove with non-statistical evidence 
that the apparent discrimination did not result from intentional dis- 
crimination. 

Thus, the answer to whether a reverse discrimination plaintiff is 
more likely to lose a Title VII than a fourteenth amendment challenge 
to a gender or race preference is clear. The public employer has an 
incentive to implement an AAP if a statistical prima facie case can be 
made, lest the employer be subject to litigation under the fourteenth 





44 In light of a history of statutory segregation by race, this concept may not be a 
significant limit when racial preferences are involved. 

«35 The Court only held that a manifest imbalance need not be so egregious as to 
establish a prima facie case. It also held that a disparity which fell short of the disparity 
necessary to satisfy the statistical prima facie standard would not require the employer 
to introduce non-statistical evidence of past discrimination. Johnson, 55 U.S.L.W. at 4384 
n.11. 

436 Td. at 4384. 

437 Id. at 4393 n.4. 

*® A footnote linking the ‘‘‘prima facie’ standard’’ to the employer discrimination 
theory, id. at n.10, reinforces the conclusion that the Johnson majority considered Justice 
O’Connor’s view of the timing and quantum of evidence in Wygant as controlling in 
fourteenth amendment cases. 

43° It is unclear what the statistics must demonstrate. As noted in the discussion of 
Wygant, Justice O’Connor did not define what she meant by requiring that statistics show 
the availability of minorities ‘‘substantially exceeded’’ the number hired. See supra note 
121 and accompanying text. In Johnson, she does not cite Hazelwood’s footnote 14, 
which refers to Castaneda. 55 U.S.L.W. at 4389. 
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amendment. Furthermore, a lesser showing is no guarantee against a 
fourteenth amendment claim even if sufficient to defeat a Title VII 
challenge. Nothing would preclude a combined Title VII and fourteenth 
amendment challenge to test whether Title VII permits what the Con- 
stitution forbids. If the employer cannot point to a statistical imbalance 
sufficient to establish a prima facie case, the plaintiff would probably 
be more likely to win a fourteenth amendment case than a Title VII 
case. In other words, vulnerability of the governmental employer to a 
successful attack increases the greater the legal restraint on affirmative 
action. That the public employer did not engage in discrimination is 
an easier negative to prove than the absence of imbalance in tradition- 
ally segregated job categories. If a reverse discrimination plaintiff does 
not defeat either the employer’s past discrimination or societal discrim- 
ination justification for affirmative action, the Court left open the 
possibility that the plaintiff could challenge a gender or race preference 
accorded to individuals who are minimally qualified or ‘‘merely not 
‘utterly unqualified’.’’**° Critics of Johnson predict that it will ‘‘prompt 
employers to discount merits as the basis for hiring and promotions.’’*** 
However, the courts may require what Johnson concluded is character- 
istic of an ‘‘effective personnel system,’’ namely,**? a system which 
chooses among well-qualified candidates with minimal differences be- 
tween them. Nothing in Johnson forces colleges and universities to hire 
the minimally, or significantly less, qualified. 

Johnson considers the burden imposed on Paul Johnson one im- 
posed on the innocent non-minority. Although he was subsequently 
promoted to the same type of job which Diane Joyce received, the Court 
did not treat this as essential to the validity of the AAP.*** The Court 
focused on the fact that Johnson had ‘“‘no legitimate firmly rooted 
expectation’ in the road dispatcher job;*** he was but one of seven 
qualified candidates. If ‘‘absolute entitlement’’**® were the only measure 
of whether a plan ‘‘unnecessarily trammels’’ the interests of non- 
minorities or white men, the meaning of ‘‘burden’’ would be so broad 
as to gut Weber’s test of ‘‘unnecessarily trammeling.’’ Rarely is someone 
absolutely entitled to a job opening or admissions place. The Court 
added that Johnson ‘‘retained his employment with the Agency, at the 
same salary and with the same seniority, and remained eligible for 
other promotions.’’““ His situation was analogous to that of Peter Doran 
at the University of Maine. Thus Johnson not only affirms the lawfulness 





440 Td. 

4 Taylor, Supreme Court, 6-3, Extends Preferences in Employment for Women and 
Minorities, N.Y. Times, Mar. 26, 1987, at A1, col. 6. 

«2 Td. at 4386 n.17 (quoting the American Society for Personnel Administration’s 
Amicus Brief at 9). 

43 Id. 4385 n.15. 

4 Id. at 4385. 

“5 Id. 

#46 Id. at 4385. 








1987] AFFIRMATIVE ACTION 257 


of affirmative action promotion preferences, but implicitly suggests the 
lawfulness of some hiring preferences. Thus, Johnson’s rejection of a 
per se objection to preferences in winner-take-all contexts indicates that 
the Court will consider the actual extent of harm imposed on non- 
minorities. In a hiring context, for example, applicants who hold secure 
jobs with another employer may not be considered overburdened. Job 
hunters without alternative employment, however, have no job, no 
salary, no seniority, and no eligibility for future promotion. A heavy 
and focused burden on a disappointed job applicant might invalidate 
affirmative action hiring preferences. The applicant could not claim 
unnecessary trammeling under an absolute entitlement test. The appli- 
cant could, however, claim unnecessary trammeling under a test that 
examines the possession of job prerequisites. 

The Johnson decision resolved a number of crucial outstanding 
questions. It also introduced a new, perplexing and unstable distinction 
between constitutional and statutory justifying theories for affirmative 
action preferences that leaves public, more than private academic em- 
ployers, with an indeterminate boundary between permissible and im- 
permissible affirmative action. Yet it is clear that the Supreme Court’s 
1986 and 1987 decisions rejected the administration’s gender- and race- 
blind individual rights position. In Johnson the Court engaged, as the 
Justice Department fairly charged, in a degree of ‘‘social engineer- 


ing.’’“*7 This is based on an understanding that formal legal equality 
and anti-discrimination litigation can ‘‘lock in’’*** job stratification on 
the basis of gender and race for years. 





«7 Higher Educ. Daily, Sept. 12, 1986, at 5. 

#8 Justice Stevens’ concurring opinion in Johnson alluded to Justice Blackmun’s 
argument in Weber that an individual rights interpretation of Title VII would serve as a 
‘means of ‘locking in’ the effects of discrimination ....” 55 U.S.L.W. at 4387 n.5 
(quoting 443 U.S. at 214-15 (Blackmun, J., concurring)). 












HUMAN TISSUE RESEARCH: WHO 
OWNS THE RESULTS* 


Allen B. Wagner** 


INTRODUCTION 


If an orthopedic surgeon’s intellect is stimulated by the presentation 
of a patient’s deformed knee, would the patient have any right, title or 
interest in the surgeon’s newly designed knee joint? Would the indi- 
vidual who provided human tissue’ have any right in a DNA gene 
sequence synthetically reproduced by a molecular biologist? In the 
latter case, would it make any difference if the biologist directly 
transplanted the DNA gene sequence from the research tissue? 

Academic curiosity has always included the pursuit of medical 
science. Understanding the mechanics of our tangible human existence 
liberates the intellect and promotes intervention for the public good. 
Until recently, medical research drew little public attention beyond the 
occasional announcement involving notable diseases. Then a dramatic 
breakthrough occurred with the advent of biotechnology. In its wake 
came expectations of broad near-term benefit and rapid commerciali- 
zation. An industry arose overnight and molecular biology came of age. 
The use of human tissue is endemic to such research; accordingly, the 
government, industry and academia should review the means of law- 
fully accessing tissue and the allocation of property interests in research 
results.” 

This article examines the issues of ownership related to human 
tissue research. It starts by generally exploring the possible results of 
research (i.e. discoveries, advancements and tangible research prod- 





* This article appears with permission in Volume 3, Issue 2, of the SANTA CLARA 
COMPUTER & HiGH-TECHNOLOGY LAW JOURNAL, and in Volume 69, Issue 6 of the JOURNAL OF 
THE PATENT AND TRADEMARK OFFICE SOCIETY. 

** Patent Attorney and University Counsel with the University of California; 
B.S., State University of New York at Albany, 1966; J.D., Hastings College of the Law, 
1973. 

1 As used in this article, tissue means any part or product of the human body. 

2 New Developments in Biotechnology: Ownership of Human Tissue and Cells - 
Special Report, OTBA-BA-337 (Washington, DC: U.S. Government Printing Office, Mar. 
1987) [Hereinafter OTA Report]. The OTA Report reviews the legal, ethical and econom- 
ical considerations surrounding the use of human tissue in biotechnology research. Some 
concluded it recommended ‘‘Congress shouldn’t rush in with legislation one way or the 
other.’’ See Paid Use of Human Tissue in Research May Hurt Biotechnology Firms, Data 
Say, Wall St.J., Mar. 26, 1987, at 14, col. 2. 








260 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 14, No. 2 


ucts), followed by a property analysis of each such result. It then 
examines how human tissue may be lawfully accessed for research 
purposes. Finally, assuming lawful access ab initio, this article con- 
cludes that any implied reservation of interest in the source of tissue 
is unjustified and contrary to established public policy and our philo- 
sophical notions of property, regardless of whether one has a property 
interest in the tissue prior to access. 


I. RESULTS OF THE RESEARCH PROCESS 


The research process may be viewed as the pursuit of curiosity 
into the physical environment producing new understanding and new 
arrangements of physical matter. Figure 1, below, depicts the research 
process as a ‘‘black box’’: 


Figure 1: The Research Process 
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The property analysis of research results requires a distinction between 
discoveries, advancements, and prior and new arrangements of physical 
matter. To do so, we initially distinguish between the parallel domains 
of intangible and tangible subject matter, that is, between the conception 
of a thing by the mind and its reality independent of the mind. 
Intangible subject matter is comprised of all known and unknown ideas, 
that is, the subjective domain of conception. Tangible subject matter is 
comprised of all physical matter, that is, the objective domain of 
material reality or that which is perceptible to the senses. Thus, for 
example, one can distinguish between the intangible conception or idea 
of a pencil and its tangible expression or embodiment which exists in 
material form. 

Discoveries resemble advancements. Both were previously un- 
known. Put another way, they share intangible or subjective novelty. 
Yet, they differ in regard to their material form or tangible arrangement 
prior to becoming known. A discovery discloses, reveals or exposes 
what already physically exists. An advancement, by contrast, did not 
previously exist in physical form. It is that which was previously 
unknown subjectively and nonexistent objectively. Advancements move, 
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progress or improve physical reality by contributing new arrangements 
of matter in form or process. Figure 2 graphically illustrates the dis- 
covery/advancement distinction® within the parallel tangible and intan- 
gible domains. 


Figure 2: The Discovery/Advancement Distinction 
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Ir. addition to the new intangible knowledge, research results may 
involve tangible research products. These tangible results include sev- 
eral possibilities. They may embody or express the discovery of a prior 
physical arrangement or the advancement of a new physical arrange- 
ment. Quite independent of that embodiment they may also express 
some inherent, still unknown characteristic of the material’s prior or 


new arrangement. 

Thus, ownership issues surrounding research involve the intangible 
new ideas of discoveries and advancements, and the tangible results 
which embody those new ideas and ideas still unknown. Analysis of 
these issues begins with the inquiries: what results may be subject to 
ownership; in whom do incipient interests rest; and what affect does 


ownership of the prior research material have upon the first two 
questions? 


Il. THE NATURE OF PROPERTY INTERESTS IN RESEARCH RESULTS 
A. Property Interests in the New Ideas of Research 


1. The Common Law Context 


There were no exclusive rights over ideas at common law. Every 
inventor or discoverer received a positive right to make, use and sell 
his invention or discovery.* However, thi. property right passed as a 
dedication to the public when the inventor or discoverer consented to 





3 See A.O. Smith Corp. v. Petroleum Iron Works Co., 73 F.2d 531, 538 (6th Cir. 
1934) (‘‘Quite clearly discovery is something less than invention.’’), modified, 74 F.2d 
934 (1935) (court increased the scope of injunction). 

* Bauer v. O’Donnell, 229 U.S. 1, 10 (1912). 
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placing the idea in public use.’ Thus, one had a positive right to 
possess and practice one’s idea, but did not have a negative right to 
exclude use by others.® 

The common law inventor or discoverer could secret the new idea 
and maintain as personal his common law ‘‘property’’ right’ thereby 
producing a de facto exclusivity over the idea. However, another who 
lawfully came upon the same idea would possess the same positive 
property right and the same ability to dedicate it to the public. 

The common law continues today as the ‘“‘trade secret’’ alternative 
to the federal statutory patent system.* Although the scope of trade 
secret subject matter has expanded and now includes a broad range of 
intangible and even some tangible subject matter,® the disclosure of 
ideas still constitutes an abandonment or dedication to the public. 
Thus, judicial protection of a trade secret depends upon maintained 
secrecy or de facto exclusivity over the subject matter. Judicial protec- 
tion does not provide an exclusive property interest or de jure exclu- 
sivity over the subject matter. Trade secret protection is found in 
contract law for breach of confidential disclosure and in tort law for 
theft or other wrongful taking.” 

Yet, the notion of a property interest remains. As one California 
appellate court observed: ‘‘[A] trade secret is private property and 
belongs in the public domain if, and only if, the inventor sees fit to 


divulge it.’’!? The United States Supreme Court recently recognized the 
property interest in trade secrets, stating: ‘‘[T]his general perception of 
trade secrets as property is consonant with a notion of ‘property’ that 
extends beyond land and tangible goods and includes the products of 
an individual’s ‘labour and invention.’ ’’* There, the Court held that 


the property interest precluded the government’s disclosure of certain 
trade secrets. 





5 See Wilson v. Rousseau, 45 U.S. (4 How.) 645, 674 (1846). 

® See id.; Gayler v. Wilder, 51 U.S. (10 How.) 477, 493-94 (1850). 

7 See United States v. Dubilier Condenser Corp., 289 U.S. 178, 186 (1932); United 
States v. American Bell Telephone Co., 167 U.S. 224 (1896); 35 U.S.C. § 261 (1982). 
See infra notes 20-40 and accompanying text. 

® See Kewanee Oil Co. v. Bicron Corp., 416 U.S. 479 (1984); Sinclair v. Aquarius 
Electronics, Inc., 42 Cal. App. 3d 216, 225-25 (1974). See generally Dunlavey, Protection 
of the Inventor Outside the Patent System, 43 Caur. L. Rev. 457 (1955); 63A Am. Jur. 
2p Property §§ 6, 7 (1984). 

® See RESTATEMENT OF ToRTS § 757 comment b, § 758 (1938); 55 AM. JuR. 2D, 
Monopolies §§ 704-713 (1981); see, e.g., Uniform Trade Secrets Act, Ca. Civ. Cope § 
3426 (West Supp. 1987); Cat. PENAL CopE § 499c (West Supp. 1987). 

7° See Annotation, Disclosure of Trade Secret as Abandonment of Secrecy, 92 
A.L.R.3D 138 (1979). 

1 See Kewanee Oil, 416 U.S. at 475-76. 

2 Sinclair, 42 Cal. App. 3d at 233. 

*» Compare Ruckelshaus v. Monsanto Co., 467 U.S. 986, 1002-03, 104 S. Ct. 2862, 
2878-79 (1983) with E.I. DuPont de Nemours Power Co. v. Masland, 244 U.S. 100, 102 
(1917). The Court cited Blackstone’s commentaries and Locke’s second treatise of civil 
government. Id. 
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This apparent anomaly to pronerty’s exclusivity over its subject 
matter is, nonetheless, consistent with our fundamental notion of prop- 
erty..* That notion maintains we lawfully possess the results of our 
labor, even if no common law right exists to exclude others. Absent 
de jure exclusivity, trade secret protection remains embedded in con- 
tract and tort law, with only rare reliance upon property law.* 

Some jurisdictions codified an inventor’s common law property 
right under the early Field Code. For example, California awards an 
inventor exclusive ownership over his invention and its expressions as 
long as they remain in his possession.** The inventor may transfer the 
‘‘ownership’’ to others’”? but if the owner of the invention makes it 
public, anyone may thereafter reproduce it.** The inventor may also 
seek rights under the federal patent laws. 


2. The Federal Patent Statute 


The federal patent system establishes an exclusive property” inter- 
est in the intangible subject matter of an advancement. It is distin- 
guished from its objective embodiment: ‘‘Though the mental concept 
is embodied or realized in a mechanism or a physical or chemical 
aggregate, the embodiment is not the invention and is not the subject 
of patent.’’?° The inventor receives a limited-term negative right to 


exclude all others from making, using or selling tangible embodiments 
of the invention. In exchange, the inventor must disclose his invention 
to the public, thereby ‘‘adding to the sum of human knowledge.’’* 
The statute does not change the common law positive right to practice 
the invention, which continues unless such practice infringes on an- 
other’s patented interest.22 Thus, a patent awards a de jure exclusive 





14 See Summerhays v. Schev, 10 Cal. App. 2d 574, 576 (1935); Ruckelshaus, 104 
S. Ct. at 2872. 

18 As Justice Holmes is often quoted: “The word property as applied to .. . . trade 
secrets is an unanalyzed expression of certain secondary consequences of the primary 
fact that the law makes some rudimentary requirements of good faith.’’ Masland, 244 
U.S. at 102. But see Ruckelshaus, 467 U.S. at 2862. 

*® Cat. Civ. Cope § 980(b) (West 1982) (original enactment in 1872 based upon 
Field’s Draft N.Y. Civ. Cong § 429). 

7 Id. at § 982(b) (original enactment in 1872 based upon Field’s Draft N.Y. Civ. 
Cope § 431). 

18 Id. at § 983(b) (original enactment in 1872 based upon Field’s Draft N.Y. Civ. 
CopE § 432). 

1 See 35 U.S.C. § 261 (1982) (‘‘patents shall have the attributes of personal 
property’’); see also Kewanee Oil Co. v. Bicron Corp., 416 U.S. at 476-78. 

20 United States v. Dubilier Condenser Corp., 289 U.S. 178, 188 (1932). 

1 Id.; 35 U.S.C. §§ 112, 271 (1982). 

22 Under the patent law, that which precedes may, for the term of a patent award, 
preclude that which succeeds; that is, the common law’s positive right to practice is 
conditioned by any prior patent award on a necessary part of the new invention (e.g., 
an improvement upon another’s patented invention may be dependent upon, and pre- 
cluded by, the earlier issued patent). 
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property interest over all tangible embodiments of the intangible ad- 
vancement. 

Enacted under the authority of the United States Constitution,”* the 
Patent Act recognizes the natural rights of inventors. Only inventors 
are awarded patents.?> That is, all incipient right, title and interest in 
a patent vest only in the inventor of patented subject matter.”° And, 
since patents did not exist at common law, no right may be acquired 
in them by the rules of the common law.”’ Thus, only the inventor’s 
assignment, grant or conveyance can transfer patent rights to another.”* 

The property right of the patent is the consideration offered in 
exchange for the inventor’s waiver of the common law right to maintain 
the invention’s subject matter in secrecy.” The patent statute requires 
that patent applications contain a clear, written description of the 
invention.*° This description places the invention’s subject matter in 
the public domain when the government issues the patent subject only 
to the limited-term patent interest of the inventor. 

The subject matter of a patent is limited to inventions. Inventions 
are comprised of two elements:*' first, the subjective conception; and 





23 U.S. Const. art. 1, § 8, cl. 8. 

24 The Supreme Court made the following statement concerning the Patent Act: 
The Act of Congress for the encouragement of inventors, and to promote the 
progress of the useful arts, and for the purpose of remedying the imperfect 

[common law] protection, or rather want to protection, of this species of 

property, has secured to him, for a limited term, the full and exclusive enjoy- 

ment of his discovery. 
Wilson v. Rousseau, 45 (4 How.) 646, 674 (1846). 

2s Thompson v. Boysselier, 114 U.S. 1, 10 (1884) (‘‘A beneficiary must be an 
inventor. . . . The statute has always carried out this idea.’’). 

28 Id. See also Diamond v. Chakrabarty, 447 U.S. 303, 307 (1980). The 1952 Patent 
Act ‘‘carried out this idea’’ with the requirement that the applications be made under 
the authority of the inventor (35 U.S.C. § 102(f) (1982)); and, that applicants file an oath 
that they are ‘‘the original and first inventor’ of the invention (35 U.S.C. §§ 115, 116 
(1982)). 

27 The Supreme Court stated, 

[A patent] did not exist at common law, and the rights, therefore, which may 

be exercised under it cannot be regulated by the rules of the common law. It 

is created by the act of Congress; and no rights can be acquired in it unless 

authorized by statute, and in the manner the statute prescribes. 

Gayler v. Wilder, 51 U.S. (10 How.) 477, 494 (1850). See also United States v. Dubilier 
Condenser Corp., 289 U.S. 178, 187 (1932) (‘‘A patent is property and title to it can pass 
only by assignment.’’). 

28 35 U.S.C. § 261 (1982). 

2° See Dubilier, 289 U.S. at 1816. 

%°© The statute requires: ‘‘A written description of the invention ... in such full, 
clear, concise, and exact terms as to enable any person skilled in the art .. . to make 
and use the same, and it shall set forth the best mode contemplated by the inventor.”’ 
35 U.S.C. § 112 (1982). 

31 See 35 U.S.C. § 102(g) (1982); see also Hybritech, Inc. v. Monoclonal Antibodies, 
Inc., 623 F. Supp. 1344 (N.D. Cal. 1985), rev’d, 802 F.2d 1367 (Fed. Cir. 1986). 

32 See Coleman v. Dines, 754 F.2d 353, 359 (Fed. Cir. 1985) (quoting Gunter v. 
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second, its reduction to practice,* or tangible embodiment. The con- 
stitutional reference (also found in some judicial opinions) to the 
inventor’s ‘‘discoveries’’ is qualified by its reference to ‘‘progress,’’ 
limiting congressional authority in awarding patent protection to a 
constitutional standard of ‘‘advances in the useful arts.’’** This standard 
is currently expressed by the statute’s limited scope of subject matter 
and its requirements for novelty, utility and nonobviousness.** 

In effect, a patent’s subject matter is limited to the inventor’s 
intellectual advancement which he contributes to the public domain. 
Thus, while patentable subject matter includes ‘‘anything under the 
sun,’’ it does so only to the extent it is ‘‘made by man.’’** Two aspects 
of this limitation are relevant to this article. First, scientific principles 
and natural phenomena are not patentable because they occur by na- 
ture’s design; they are not ‘‘made by man.’’*” Second, the discovery of 
an advantage or mere idea inherent in an available embodiment is not 
patentable. Mere discovery of what was unknown is not enough; there 
must also be objective novelty in the tangible realm for a patent to 
issue.*° 


3. Possession and Exclusivity of New Ideas: Summation 


A researcher has a positive law right to possess subjectively the 
new ideas of his research independent of any precedent property interest 


in the research material. The researcher also has a common law right 
to maintain that knowledge in confidence or to pass it on to others. 
Furthermore, the researcher has the common law right to enjoy the 
practice of the ideas subject only to any included prior patent rights of 
others. Finally, the Patent Act’s exclusivity is awarded only to inventors 





Stream, 573 F.2d 77, 80 (C.C.P.A. 1978) (conception is the ‘‘formulation in the mind of 
the inventor, of a definite and permanent idea of the complete and operative invention’ 
(emphasis added))). 

33 See Great Northern Corp. v. Davis Core and Pad Co., 782 F.2d 159 (Fed. Cir. 
1986) (‘‘actual’’ reduction to practice requires the claimed invention work for its intended 
purpose); Weil v. Fritz, 572 F.2d 856 n.16 (C.C.P.A. 1976) (“constructive’’ reduction to 
practice occurs when the inventor files a patent application). 

% Hotchkiss v. Greenwood, 52 U.S. 248 (1850); Graham v. John Deere Co., 383 
U.S. 1 (1966). 

8 35 U.S.C. §§ 100-103 (1982). 

36 Diamond v. Chakrabarty, 447 U.S. 303, 309, 100 S. Ct. 2204, 2209 (1980) (citing 
S. Rep. No. 1979, 82nd Cong., 2d Sess., 5 (1952); H.R. Rep. No. 1923, 82d Cong., 2d 
Sess., 6 (1952) (footnote omitted)). 

37 **He who discovers a hitherto unknown phenomenon of nature has no claim to 
a monopoly of it which the law recognizes. If there is to be invention from such a 
discovery, it must come from the application of the law of nature to a new and useful 
end.’’ Funk Bros. Co. v. Kalo Inoculant Co., 333 U.S. 127, 130, 68 S. Ct. 440, 442 
(1947). 

38 ‘Where there has been use of an article ... more than a new advantage of the 
product must be discovered in order to claim invention.’’ General Electric Co. v. Jewel 
Incandescent Lamp Co., 326 U.S. 242, 249 (1945). 
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and only to the extent the new ideas constitute advancements and not 
mere discoveries. *° 


B. Property Interests In Tangible Research Products 


Two possessory interests possibly occur in the tangible embodiment 
of an invention. First, there is the interest provided by patent over all 
tangible expressions. Second, there is the property interest in the 
specific constituent tangible materials. So common is their concurrence 
that the distinction may be missed. However, dominion over all use of 
an idea is quite distinct from dominion over use of the specific tangible 
material. The latter may exist in the prior research material, but the 
intangible patent interest can arise only through research. While both 
possessory interests provide de jure exclusivity in their subject matter, 
the former dominates the latter (by way of an action for patent infringe- 
ment) until such time that the tangible material is rearranged so that 
it no longer expresses the patented invention. 

In contrast, the only available de jure possessory interest over the 
tangible embodim’ .t of a discovery is the property interest in the 
specific tangible material since there is no de jure interest in a mere 
discovery. Furthermore, where a tangible research product also has 
some inherent, still undiscovered but useful characteristic, it too is 
subject only to the de jure property interest in the specific tangible 
material. Thus, absent a dominant patent interest, a property analysis 
for tangible research products is an analysis of the property interests 
in the constituent tangible material. 

Generally, all tangible matter is subject to ownership* which con- 
tinues until the owner transfers or abandons title by an intentional act 
or until succession occurs upon death. Two important exceptions to 
this rule are the doctrines of ‘‘specification’’ and ‘‘accession,’’ through 
which tangible property interests may change because of a changed 
circumstance regarding the material after it was lawfully obtained. 
Thus, in addition to the owner’s intentional acts, tangible property 
interests are determined by comparing the property’s physical state at 
the time of inquiry with its state at the time it was lawfully obtained. 

There are three possibilities for such a change of circumstance. 
First, its physical state may be unchanged. If so, the method of initial 
access determines whether title passed between the parties by transfer, 
abandonment or operation of law. If title did not pass, the unchanged 


property of another must be returned upon demand unless otherwise 
prohibited by law.*’ 





3° Compare Funk, 333 U.S. at 127, with Diamond, 447 U.S. at 303. 

«© But see infra Section III A. 

* See, e.g., CaL. Civ. CopE § 1712 (1982), which mandates the return of a thing 
obtained without consent of its owner, unless the possessor ‘‘acquired a title thereto 
superior to [the prior owner].’’ 
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Second, the physical state may be changed or transformed, for 
example, where wine is made from grapes or meal from corn. Under 
common law, the transformer has a superior title to the new material 
subject to paying the fair market value of the prior owner’s interest in 
the untransformed material. Under this theory of specification, there is 
a ‘‘transmutation in species’ of another’s property and one attains 
original title by occupancy.* Title by specification may not be available 
unless the value of the workmanship exceeds the value of the original 
material.** In some states, such as California, title by specification is 
provided by statute where invention occurs.** 

Third, the physical state may be unchanged but the material may 
have been combined with other material so that they can not be 
separated or separation would destroy some value of their combination, 
for example, where the wheat of two persons is mixed or where cloth 
is woven using one person’s green wool and another person’s brown 
wool. In such cases, the combination belongs to the owner of the 
principal part of the original material subject to payment of the fair 
market value of the other owner’s interest in the uncombined material. 
The principal part is measured by its value or utility, or by its size or 
bulk.*® Under this principle of accession the law changes ownership 
from one entity to another without any expressed intention on the part 
of the prior owner.*® 


Thus, each tangible research product requires a separate analysis 
to determine if title to the precedent research material vested in the 
researcher by act of the parties prior to the research process, or if title 
to the research product arose as a result of the research process itself. 


Ill. ACCESSING HUMAN TISSUE FoR RESEARCH PURPOSES 


A. The Uncertain Property In Human Tissue 


The legal relationship between the persona*’ and its physical em- 
bodiment is not completely clear. Tort law addresses one aspect of the 
relationship: the right to be free from physical or emotional injuries 
caused by the intentional or negligent acts of others. The protection of 
liberty under our Constitution addresses another aspect of the relation- 
ship: the right to be free from governmental restraint or interference 
with personal action. However, those bodies of law address interper- 





* Lampton v. Preston, 1 J.J. Marsh (Ky.), 454 [1 Am. Jur. 2p Accession and 
Confusion § 1]; Bozeman Mortuary Ass’n v. Fairchild, 253 Ky. 74, 68 S.W.2d 756 (1934). 

“3 CaL. Civ. CopE § 1028 (West 1982). 

“ Id. at §§ 980(b), 983(b) (West Supp. 1987). 

4s Id. at § 1026, 1027 (West 1982). In some states, labor is treated as its property 
equivalent in value. Id. at § 1028 (West 1982). 

* See, e.g., id. at §§ 1025-1035 (West Supp. 1987). See supra note 41. 

«” In this paper, persona refers to the subject of lawful rights as distinguished from 
the res or object of rights; it also means one’s mental capacities. 
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sonal relationships and presume an identity of persona and its physical 
embodiment. In contrast, this article examines the intrapersonal rela- 
tionship to determine whether humans legally own their bodies as 
private property or merely possess them with the right to quiet enjoy- 
ment. The inquiry presumes a premise which may not be valid, that 
is, if the human body is owned by the persona it embodies, it becomes 
a subordinate object or res having something less than full human 
dignity.** Yet humans cannot exist without their bodies. Absent such 
separate existence, the infused human dign‘ty of the persona may 
prevent the private property subordination of human bodies, at least 
while the body supports human existence. What happens, then, when 
human existence ceases and the persona evaporates at death? 

Under the early common law, no property right to a corpse existed 
and all issues concerning bodies were left to the ecclesiastical courts.*° 
In the absence of ecclesiastical courts in our society, the state courts 
‘“‘conceived the notion of [a] ‘quasi-property right’ ’’ of possession in 
the decedent’s next-of-kin.5° However, as Dean Prosser points out: 


[The] somewhat dubious ‘‘property right’’ to the body . . . did not 
exist while the decedent was living, cannot be conveyed, can be 
used only for the one purpose of burial, and not only has no 
pecuniary value but is a source of liability for funeral expenses. 
It ... [is in] reality the personal feelings of the survivors [which] 


are being protected, under a fiction likely to deceive no one but 
a lawyer.* 


Furthermore, the state legislature may freely change the survivor’s 
common law right®? without substitution or due process** because it is 
not a fundamental right under our Constitution. If there is no property 
interest post mortem, is there such an interest in vivo? 





*® See Dickens, The Control of Living Body Materials, 27 U. Toronto L.J. 142, 145 
(1977). 

“© See Georgia Lions Eye Bank, Inc. v. Levant, 255 Ga. 60, 61, 335 S.E.2d 127, 128 
(1985), cert. denied, 106 S. Ct. 1464 (1986) (citing 2 W. BLACKSTONE, COMMENTARIES 152 
(C.T. Cooley, ed. 1899)); see generally, Matthews, Whose Body? People as Property, 36 
CURRENT LEGAL Props. 193 (1983). 

°° Georgia Lions, 255 Ga. at 61, 335 S.E.2d at 128. See also Huntly v. Zunich 
General A. & L. Ins. Co., 100 Cal. App. 201, 207 (Cal. Ct. App. 1929) (‘‘In the absence 
of statutory provisions, there is no property in a dead body.’’); Gray v. South Pacific, 21 
Cal. App. 2d 240, 246 (Cal. Ct. App. 1937) (‘‘the law recognizes no right of property as 
such in the dead body of a human being.’’). See generally W. PROSSER AND W. KEETON, 
Torts 63 (5th ed. 1984) [Hereinafter Prosser]. 

3 Id. at 63. 

82 See Munn v. People of Ill., 94 U.S. 113, 134 (1876). 

5° See Duke Power Co. v Carolina Envtl. Study Group, 438 U.S. 59, 88, 98 S. Ct. 
2620, 2644 (1978) (n.32 and cases cited therein). 

% See Florida, at No. 67,755 (Fla. Oct. 30, 1986); Georgia Lions, 255 Ga. at 61; 
Tillman v. Detroit Receiving Hosp., 138 Mich. App. 683, 360 N.E.2d 275 (1984). All 
three cases upheld analogous statutes permitting the post mortem removal of cornea 
tissue without the prior consent of the survivors. 
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In situations involving human existence, the law depends on con- 
cepts of liberty and personal tort not private property. To distinguish 
them, recall that property is the disposable, exclusive, possessory in- 
terest over its subject in the tangible realm,** that is, property is a 
bundle of rights in rem appurtenant to a res. In contrast, liberty includes 
the constitutional rights of action, association and expression, that is, 
rights in personam appurtenant to our precepts of individuality. While 
liberty restrains governmental action affecting living persons,*” state 
personal tort law concerning assault, battery, false imprisonment and 
privacy regulates analogous interpersonal interferences. 

Quite properly, the concepts of liberty and personal tort pervade 
any analysis of the methods used to access human tissue from a living 
source.** However, these notions would not apply to the human tissue 
itself which has been lawfully removed by consent or under statutory 
authority. Such tissue, like the tissue of a corpse, no longer supports 
human existence. It is no longer the persona of constitutionally pro- 
tected liberty or personal tort interests. Yet the human source of ex- 
tracted tissue may have further liberty or personal tort interests. For 
example, the right of privacy, borne of constitutional liberty®® and state 
tort® may preclude public disclosure of the identity of the human 
source. However, any such right resides in personam with the source, 
and not in rem appurtenant to the excised tissue.™ 

Whether humans have a tangible private property interest in their 
bodies will depend on whether they can trade their tissue in the 
marketplace. Several statutes, however, express a public policy against 
such sales. For example, after significant public policy debate, Congress 
recently enacted the National Organ Transplant Act® which prohibits 
the sale of several specified body parts. Several states have enacted 





55 See, e.g., Cat. Civ. CopDE §§ 654, 655; 63A Am. JuR. 2D Property § 1 (1984); 
Howlett v. Doglio, 402 Ill. 311, 83 N.E.2d 707 (Ill. 1949). 

86 See Annotation, Supreme Court’s Views as to Concept of ‘‘Liberty’’ Under the 
Due Process Clauses of Fifth and Fourteenth Amendments, 47 L. Ed. 2d 975 (1976); 16A 
Ao. Jur. 2D, Constitutional Law §§ 552-573 (1979). 

57 See Annotation, supra note 56, at 984; see also Florida, at No. 67,755 (citing 
Roe v. Wade, 410 U.S. 113 (1973)); Silkwood v. Kerr-McGee Corp., 637 F.2d 743 (10th 
Cir. 1980), cert. denied, 454 U.S. 833 (1984); Guyton v. Jensen, 606 F.2d 248 (9th Cir. 
1979), cert. denied, 445 U.S. 916 (1980). 

8° See Comment, Coerced Donation of Body Tissues: Can We Live With McFall v. 
Shimp?, 40 Onto St. L.J. 409 (1979) (discussing the limits of liberty and offering a 
construct for legislated compelled altruism). 

58° See, e.g., Roe v. Wade, 410 U.S. 113, 152, 93 S. Ct. 705 (1973). See generally 
Annotation, Supreme Court’s Views as to the Federal Legal Aspects of the Right of 
Privacy, 43 L. Ed. 2d 871 (1975). 

® See Time, Inc. v. Hill, 385 U.S. 374 (1967); PRossER, supra note 50, at 849. 

* Indeed, that is the design adopted by the National Institute of Health in its 
regulations governing informed consent. The research use of pathologic and diagnostic 
tissue is exempt from the informed consent requirements so long as the human source 
is not publicly identified. See 45 C.F.R. § 46.101(b)(5) (1986). 

® 42 U.S.C. § 274(e) (Supp. II 1985). 
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similar statutes.** The Uniform Anatomical Gift Act®** (UAGA) permits 
the post mortem transfer of tissue and organs by gift, but such transfers 
are considered a service and not a prod-ict.® In the absence of a common 
law property interest in tissue, the UAGA merely provides a means of 
post mortem transfer by gift but nothing more. Finally, in many states, 
the intervivos transfer of blood is also considered a service and not the 
sale of a product.® 

These statutes and common law rules evolved before biotechnology 
advanced to its present stage. The effect of that development upon the 
possible property characterization of human tissue is uncertain.*” Never- 
theless, medical scientists query how they may lawfully access human 
research tissue. Notwithstanding the unresolved issues of property 
ownership of human tissue, the law does provide the means of exer- 
cising dominion over human tissue that ensure lawful access ab initio. 


B. Lawful Access Ab Initio 


Four methods to lawfully access human tissue for research purposes 
are generally recognized and accepted. Two are statutory post mortem 
methods. First, the UAGA® provides for gifts intended to advance 
medical science. The gift takes effect upon the donor’s death” and 
creates paramount rights in the donee.”* Second, state unclaimed dead 
body statutes”? provide that one may obtain human tissue for scientific 


purposes.”* The third and fourth methods are inter vivos methocs. Both 
require informed consent for the physical risks involved in removing 
the tissue. The third method is the removal of pathologic or diagnostic 
tissue for medical treatment.”* The final method is the removal of tissue 
for express research purposes.’ 





8° See CAL. PENAL Cope § 367(f) (West 1987) (making the brokerage of body parts a 
crime); D.C. CopE ANN. § 6-2601 (Supp. 1985); Fia. Stat. ANN. § 873.01 (West Supp. 
1986); La. Rev. Stat. ANN. § 17.2280 (West 1982); Mp. HEALTH GEN. CopE ANN. § 5.408 
(Supp. 1985); Mico. Comp. Laws ANN. § 333.10204 (West 1986); N.Y. Pus. HEALTH Law 
§ 4307 (McKinney 1985); Va. Cope ANN. § 32.1-289.1 (1985). Additionally, in Arkansas 
there is a specific prohibition on the sale of eyes after death. Ark. Stat. ANN. §§ 82- 
410.2, .13 (1976). 

& See, e.g., CAL. HEALTH & SAFETY CODE §§ 7150-7158 (West 1970). 

6 Id. at § 7155.6. 

% See, e.g., id. at § 1606; Shepard v. Alexian Bros. Hosp. Inc., 32 Cal. App. 3d 
1009 (1973); McDonald v. Sacramento Med. Found., 62 Cal. App. 3d 866 (1976); 
Perlmutten v. Beth David Hosp., 308 N.Y. 100 (1954). But see United States v. Garber, 
589 F.2d 843 (5th Cir. 1979), rev’d and remanded, 607 F.2d 92 (5th Cir. 1979). 

67 See generally, OTA REporT, supra note 2. 

8 See, e.g., CAL. HEALTH & SAFETY CoDE §§ 7150-7157. 

°° Id. at § 7153.5. 

70 Id. at § 7153. These rights are subject to laws regarding autopsies. Id. 

7 Td. at § 7206. 

7 See, e.g., Cal. Unclaimed Dead Bodies Statute, id. at § 7200-7208. 

73 Id. at § 7206. 

7 The requirement for informed consent in the context of medical treatment arose 
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In addition, state health and safety statutes often authorize scientific 
use of removed human tissue without mention of any interest in the 
human source.” While such statutes do not provide a separate method 
of access, they do regulate possessory interests and disposition after 
removal, usually by limiting the use to designated medical and public 
health institutions. 

Even if a prior property interest in the tissue exists, access under 
these methods transfers or relinquishes that interest. The imer vivos 
consent to research removal and a gift under the UAGA constitutes 
donations for research purposes. A therapeutic removal may also be a 
donation although the patient probably intends to abandon the tissue” 
considering it to be repugnant material. An abandonment may also 
occur with regard to unclaimed dead bodies but such an analysis is 
unnecessary since the statutes award a sufficient independent posses- 
sory interests in the bodies. 

Transfer of a thing transfers all of its incidents, unless expressly 
reserved.”® The transferee of ‘‘a thing [also] owns all its products and 
accessions.’’”® In contrast, an abandonment places the property in the 
state of nature and makes it available to a subsequent taker’s claim by 
occupancy. Thus, lawful access under any of the four methods confers 
upon the recipient all rights of dominion and disposition of the tissue, 





out of the torts of battery and negligence. See, e.g., Cobbs v. Grant, 8 Cal. 3d 229, 104 
Cal. Rptr. 502, 505 (1972). 

75 See, e.g., California’s Protection of Human Subjects in Medical Experimentation 
Act, CaL. HEALTH & SAFETY CopE §§ 24170, 24179.5 (West 1984); U.S. Dept. of Health & 
Human Services Regs., 45 C.F.R. § 46.101 (1986). 

78 See, e.g., CAL. HEALTH & SAFETY CODE § 7054.4 (West Supp. 1986) (providing for 
the disposal of all human tissue and anatomical remains ‘‘following conclusion of 
scientific use’’). 

77 See Dickens, supra note 47 at 184 (‘‘The legal inference of the source’s silence 
and passivity is that this inchoate right to his separated body material is yielded to the 
hospital or other possessor, such as hairdresser.’’); Venner v. State of Md., 30 Md. App. 
599, 354 A.2d 483 (1976) (‘‘[W]e hold that when a person does nothing and says nothing 
to indicate an intent to assert his ownership, possession, or control over such material, 
the only rational inference is that he intends to abandon the material.’’); Browing v. 
Norton-Children’s Hosp., 504 S.W.2d 713 (Ky. Ct. App. 1974) (‘‘It seems to the Court 
that when one consents to and authorizes an operation while a patient in a hospital 
(absent any specific reservation, demand, or objection to some normal procedure), he 
then and thereby, in effect, accepts all the rules, regulations, and the modus operandi 
of the hospital.’’). 

7° CaL. Civ. CopE § 1084 (West 1982). One court stated, 

[T]he good sense of the doctrine on this subject is, that under the grant of a 

thing, whatever is parcel of it, or of the essence of it, or necessary to its 
beneficial use and enjoyment, or in common intendment is included in it, 
passes to the grantee. 
Sparks v. Hess, 15 Cal. 186, 196 (1860) (quoting Mr. Justice Story in Whitney v. Olney, 
29 Fed. Cas. 1074, 3 Mason 280 (1831)); see also Trask v. Moore, 24 Cal. 2d 365, 149 
P.2d 854 (1944). 
7° CaL. Civ. Cope § 732 (West 1982). 
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its incidents and uses, unless a donor transferor expressly limits or 
conditions these rights. 


IV. THE CASE AGAINST AN IMPLIED RESERVATION OF INTEREST 


If a medical scientist obtains human research tissue by one of the 
four means of lawful access and without any expressed reservation, 
should the source of the tissue have an implied reservation of interest 
in the results of the scientist’s research? One would have to deviate 
from the above-described general property law to find an implied 
reservation of interest. The remaining portions of this article will 
discuss and criticize one theory that supports finding a reserved interest 
and will then review public policies and philosophical theories which 
lead to a conclusion against such a finding. 


A. The ‘‘Treasured Family Recipe’’ Theory 


Several commentators have reviewed the uncertain nature of human 
tissue as property.®° One commentator in particular, Professor Thomas 
Murray, avoids a legal analysis of ownership in human tissue and 
instead examines the ethical considerations regarding use of the tissue 
by those to whom it is freely given.*! Professor Murray finds an implied 
reservation of interest in the donor which precludes unanticipated use 
of the gift. If an unanticipated use benefits the donee, Murray suggests 
that the donor ‘‘should be justly compensated’’ as a means of preserving 
‘‘the dignity of the human body and its parts, and the gift relationship 
between science and the public.’’® 

Furthermore, Professor Murray makes the interest inalienable since 
he rejects the notion that the donee may inform the source of the 
potential use or obtain prior consent.** Thus, Murray’s donor would 
have an implied, inalienable interest over the yet unknown research 
results with no clearly articulated time or circumstance for termination 
of the interest. Such a significant departure from our general notions 
of property would defeat firmly established expectations worthy of 
further consideration. 

Professor Murray compares lawful access of human tissue to the 
unconditional gift of ‘‘treasured family recipes’’ to a friend and states 
he would feel outraged if the recipes appeared in a cookbook authored 





8 See, e.g., Dickens, supra note 48, at 142; Matthews, supra note 49, at 193; Note, 
The Sale of Human Body Parts, 72 Micu. L. Rev. 1182 (1974); Glantz, Property Rights 
and Excised Tissue, 1 I.R.B. REv. oF HuM. SusjEcTs RESEARCH No. 6. (Oct. 1979); OTA 
REPORT, supra note 2. But see Andrews, My Body, My Property, Hastincs CENTER REP. 
No. 5 (Oct. 1986). 

*1 Murray, Who Owns The Body? On the Ethics of Using Human Tissue For 
Commercial Purposes, 8 I.R.B. REv. oF HuM. SuBJECTS RESEARCH No. 1 (Jan.-Feb. 1986). 

82 Id. at 5. 

8° “T do not believe that elaborating the consent form to indicate what will happen 
should tissue be the basis of a profitable activity is a good solution either. . . .’’ Id. 
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by his friend.** He suggests that the implied reservation of interest is 
borne of ‘‘a mutual, though implicit, understanding’’ that the friend 
would use the recipes only as the donor had anticipated.* 

Why should the gift not transfer the right to fully dispose of all 
known or unknown qualities and uses to the donee in light of the 
donor’s silence? Is not the donee free to give the recipes to another? 
What if a third party donee authors the book? What ethical principles 
are breached by the donee or the third party donee who authors the 
book? 

Under a general property law analysis, there is no de jure exclu- 
sivity available in mere ideas. The unconditioned disclosure of a secret 
permits its legal entry into the public domain since its exclusivity is 
de facto and not de jure. As Thomas Jefferson noted, one can exclusively 
possess an idea by keeping it to himself: 


but the moment it is divulged, it forces itself into the possession 
of everyone, and the receiver cannot dispossess himself of it. Its 
peculiar character, too, is that no one possesses the less, because 
every other possesses the whole of it. He who receives an idea 
from me, receives instruction himself without lessening mine; as 
he who lights his taper at mine, receives light without darkening 
mF 


Do ethical considerations call for a result contrary to the law? 

Professor Murray suggests that some modification of the family 
recipes would lessen his outrage at their publication. But if the donee 
studied the recipes and discovered the previously unknown fundamen- 
tal formula for their success, could he freely publish that new knowl- 
edge without objection? Suppose, in yet a further circumstance, the 
donee takes this new fundamental knowledge and concocts further 
recipes that delight the palate of every epicurean and a patent was 
pending for this advancement in the culinary arts requiring, as it does, 
full disclosure. Should the donor be allowed to intervene and preclude 
their disclosure? Would the donor have any right, title or interest in 
the patent by merely claiming that he did not anticipate such a use of 
the recipes when giving them to the donee? The dilemma presented 
by an implied reservation of interest is its uncertain subject matter and 
indefinite term. 

Professor Murray’s dismay is not due to the trespass of property 
but, the product of disappointment from the defeat of unexpressed 
expectations. The proper method to fulfill those expectations would be 
a simple agreement between the donor and donee to maintain secrecy. 





* Id. at 4. 

© Id. 

86 VI WRITINGS OF THOMAS JEFFERSON, at 180-81 (Washington ed.) (quoted by Justice 
Clark in Graham v. John Deere Co., 383 U.S. 1, 8 (1966)). 
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Once informed of the limitation, the donee may accept or reject the 
gift. However, since our society favors the dissemination of information 
into the public domain, public policy would establish a presumption 
against an implied covenant of silence. 

Culinary arts aside, Professor Murray’s implied reservation over 
unanticipated uses or unknown advantages of donated human tissue 
takes individualism to a new extreme. It echoes the concern expressed 
by some that the principal commitment universally shared in this 
culture is a commitment to individualism ‘“‘grown cancerous.’’*” What 
else would cause one to ‘‘feel used’’ when utility or medical benefit 
for others is found in what was given away and is now only useless 
waste to the donor? 

Analogy is a useful tool of analysis, communication and persuasion, 
but it can beguile reason if it lacks congruity. Professor Murray’s 
analogy rests upon the recipes’ known and secreted value while human 
tissue research involves its unknown, and therefore unanticipated, val- 
ues and uses. A more congruous analogy is one in which a donee 
obtains some cuttings from a neighbor’s tree by gift or abandonment 
and later carves a statue from the wood. If the neighbor only anticipated 
use of the wood as kindling, would he have any right, title or interest 
in the statue or could he preclude the donee’s enjoyment of the statue? 

Unknown incidents and unanticipated uses are appurtenant to 
tangible property ownership and inherent in the thing itself. Dominion 
over tangible material includes enjoyment of all its known and unknown 
advantages and uses. Lawful access of research tissue should provide 
no less a dominion absent an express reservation of interest. 


B. Public Policy Considerations 


In the absence of legal precedent, public policies are appropriate 
considerations.® Property interests in the results of human tissue re- 
search involve significant public policies concerning the nature of 
intangible property and the independence of the research process. 


1. There is no Property Interests in Unknown Advantages 


If human tissue used in research results only in new knowledge, 
any claim of interest by the tissue’s source could pertain only to the 
unknown advantages or uses of the tissue. Perhaps less obvious but 
equally true is the proposition that tangible continuity between research 
tissue and research results does not enhance the source’s claim. Where 
access to the tissue and the research use is lawfully contemplated, the 





87 See generally BELLAH, HaBiTs OF THE HEART - INDIVIDUALISM AND COMMITMENT IN 
AMERICAN LIFE (1985). 

* See, e.g., Kinner v. World Savings & Loan Ass’n, 75 Cal. App. 724, 729, 734. 
(1976). 
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only issue is the source’s entitlement to the tissue’s yet unknown 
advantages or uses. 

As noted above, a patentable advancement must be objectively 
novel, that is, previously nonexistent in tangible form. The doctrine of 
inherency provides that the mere discovery of an inherent idea, ‘‘how- 
ever advantageous and even unexpected or unobvious,’’ does not render 
an existing arrangement of matter patentable.*® This doctrine distin- 
guishes discoveries from advancements and rests upon two fundamental 
principles: 


(1) once subject matter enters the public domain, it remains there 
forever after and (2) patentable subject matter must distinguish 
over that already in the public domain by more than a mere 
advantage, that is, there must be a physical difference between 
what already is in the public domain and what is sought to be 
patented... . [T]he 

second principle is closely related to the principle that mere ideas 
are not patentable, in that the recognition of a naked advantage 
amounts to no more than a mental result—an idea—having as its 
physical object that which already lies in the public domain. 
Moreover, the second principle is, in effect, a corollary of the first, 
in that all advantages are inherent in and are incidents of the 
physical embodiment... .” 


Recognition of an implied reservation of interest over unknown char- 
acteristics or uses of research tissue would establish a property interest 
in mere ideas. Such a result would be contrary to the public policy 
underlying the patent system. 

Moreover, a property interest in the mere unknown could not exist. 
Possessory interests require a subject matter, which in turn requires a 
description in order to provide notice and to measure its trespass or 
infringement. Indeed, the only property interests in ideas are the sta- 
tutory patent and the limited common law trade secret interests.’ As 
noted above, both interests involve ideas that become known personally, 
but not publicly. Once the idea is disclosed to the public, ‘‘federal law 
requires that ... [it] be dedicated to the common good unless ... 
protected by a valid patent.’’*? Public policy does not support possessory 





8° I, ROSENBERG, PAT. L. FUNDAMENTALS §§ 1.03, 1.04, 2.01, 7.02, 7.03 (2d Ed. 1983). 
See General Electric Co. v. Jewel Incandescent Lamp Co., 326 U.S. 242, 248-49 (1945) 
(and cases cited therein). 

% See Rosenberg, supra note 89, § 7.02, at 7-8. 

% See Kewanee Oil Co. v. Bicron Corp., 416 U.S. 470, 94 S. Ct. 1879 (1974); 
* Sinclair v. Aquarius Electronics, Inc., 42 Cal. App. 3d 216 (1974); A.O. Smith Corp. v. 
Petroleum Iron Works Co., 73 F.2d 531, 538-39 (2d Cir. 1934). 

% See Lear, Inc. v. Adkins, 395 U.S. 653, 668 (1969); see also. Sears, Roebuck & 
Co. v. Stiffel Co., 376 U.S. 225 (1964); Compco Corp. v. Day-Brite Lighting, Inc., 376 
U.S. 234, 237-38 (1964); Goldstein v. California, 412 U.S. 546, 570-71 (1973) (citing 
International News Serv. v. Associated Press, 248 U.S. 215, 250 (1918) (Brandeis, J., 
dissenting)). 
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interests in mere, still unknown advantages or uses of tangible material. 
Such an indeterminate interest would impede exploration of the un- 
known and the advancement of societal interests. 


2. There is no Property Interest in Natural Processes 


Patentable subject matter excludes natural processes and phenom- 
ena. As noted above, scientific principles and ‘‘the handiwork of 
nature’ are not patentable.** Such natural processes ‘‘are part of the 
storehouse of knowledge of all men. They are manifestations of laws 
of nature, free to all men, and reserved exclusively to none.’’* Patents 
are granted only for what an inventor does with natural processes.® 

An implied reservation of interest over unknown, natural qualities 
of research tissue would establish an intangible property in natural 
processes and phenomena, contrary to public policy. The source has 
not affected the tissue in any manner and can lay claim only by way 
of the tissue’s natural processes, which ‘‘serve the ends nature originally 
provided and act independently of any effort of the [human source].’’* 


3. Enhancing the Public Domain 


Some inventions include the use of biological materials as an 
element for their practice (for example, a process using the material), 
or as an embodiment of the invention (for example, a new composition 
of matter). If the material is not generally available, before a patent 
will issue a culture of it must be placed on permanent deposit accessible 
by the public, pursuant to the enabling disclosure requirement of patent 
law.°” 

Where tangible continuity between research material and research 
results is unavoidable, then an inherent, still unknown advantage of 
the tangible material is being used as an element of the invention’s 
expression. As noted above, the unknown element is not within the 
scope of patent protection. Nonetheless, the unknown element which 
is associated with the tangible continuity accompanies the known 
elements into the public domain as a part of the patent enabling 
disclosure. Once deposited and made public, the unknown element is 
available to all, subject only to the patent restraint upon its use in the 





*3 See Funk Bros. Co. v. Kalo Inoculant Co., 333 U.S. 127, 130-31 (1947); Diamond 
v. Chakrabarty, 447 U.S. 303 (1980); Parker v. Flook, 437 U.S. 584, 593 (1978); Gottschark 
v. Benson, 409 U.S. 63, 67-70 (1972); Mackay Radio & Tel. Co. v. Radio Corp. of Am., 
306 U.S. 86 (1983). 

* Funk, 333 U.S. at 127. 

°s Howes v. Great Lakes Press Corp., 679 F.2d 1023, 1029 (2d Cir. 1982). 

% Funk, 333 U.S. at 127. 

7 35 U.S.C. § 112 (1982); In re Lundak, 773 F.2d 1216 (Fed. Cir. 1985); Feldman 
v. Aunstrup, 517 F.2d 1351 (C.C.P.A. 1975); In Re Arquodelis, 434 F.2d 1890 (C.C.P.A. 
1970); Untrep States DEp’T OF COMMERCE, MANUAL OF PATENT EXAMINING PROCEDURES, 
Deposit of Microorganisms, § 608.01(p)C (5th ed. 1983). 
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arrangement first conceived by the inventor. The doctrine of inherency 
assures its continued availability. If the unknown element becomes 
known, it would only be a discovery. Additionally, putting the un- 
known element into the public domain brings with it all its inherent 
peripheral uses obvious to one skilled in the art of the invention.” 

Thus, the scope of patent protection includes only the inventor’s 
intangible contribution and does not include any other matter. However, 
it enhances the public domain explicitly with its intangible contribution 
and implicitly with any included unknown elements. An implied re- 
servation of interest in the unknown elements of research tissue would 
restrict or preclude the researcher’s freedom to disclose the advance- 
ment to the public and the public’s ability to practice it. Such a result 
is contrary to public policies favoring scientific progress and dissemi- 
nation of information. 


4. Enhancing the Research Process 


An implied reservation of interest in research tissue would cloud 
the researcher’s dominion over the research material and the research 
results. Such uncertainty would chill the exchange of research mate- 
rials, limit research options and synergistic exchanges between scien- 
tists, and discourage attempts to transfer research results. 

The advancement of medical science depends upon the pursuit of 


intellectual curiosity and the dissemination of research results. If a 
reservation over unknown qualities is recognized in the source, the 
source would also have an interest in the direction of research and the 
use of research results. Yet useful results produced by research efforts 
are often an amalgam of several separate efforts upon diverse materials 
over a period of several years. The effect of a reserved interest in 
research material upon the direction and scope of research is incon- 
ceivable. For example, if curiosity changes the course of research, would 
researchers owe a duty to research material left behind and not pursued? 

Public policy favoring the advancement of medical science rests 
upon the unencumbered independence of the research process. An 
implied reservation of interest in the unknown is inconsistent with the 
foundational premise of this policy. 


C. Philosophical Considerations 


Many of the classical accounts of the origin and function of private 
property have taken for granted that in nature all things were held 





% 35 U.S.C. § 103 (1982). 

% See, e.g., Levine, Research That Could Yield Marketable Products From Human 
Materials: The Problem of Informed Consent, 8 I.R.B. REv. OF HuM. SUBJECTS RESEARCH 
_No. 1 (Jan.-Feb. 1986) (reporting the use of 7000 pituitary glands in an effort to learn 
the molecular structure of ACTH, and the use of 3000 persons in the average study for 
FDA drug approval). 
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‘in common.”’ This phrase, however, is ambiguous, for it often 
meant not a system regulating the use of goods by general agree- 
ment but a condition where, there being no rules, everything was 
res nullius (a thing belonging to no one) and the concept ‘‘prop- 
erty’’ was consequently irrelevant. How, then, it was asked, would 
man come to appropriate the land and its fruits? How could such 
appropriations be justified? What would be rational grounds for 
claiming exclusive possession? And could there be any limit on 
a man’s right to do what he would with his own?’ 


Property rights depend upon societal values or moral rights.™™ 
Thus, a claim of property must first find its justification in something 
more basic than itself. Each theory of property expresses its own value 
system. However, human labor appears as an element in all theories 
since property is universally recognized as a function of will and action. 

John Locke established the natural right theory of unlimited indi- 
vidual property. It still forms the bedrock of our approach to property 
ownership.’ Under this theory, one appropriates an object res nullius 
by one’s labor, which thereby distinguishes that object from other 
objects.’ The natural right of appropriation is limited only by waste 
because waste is considered immoral under the theory.** Locke in- 
cluded in his theory the right to transfer property at will. 

The theory that labor creates property underlies our common law 
and statutes regarding property in animals’ including fish, in crops,’” 
and in natural resources such as oil and gas.’ The state owns animals 
and fish which are ferae naturae’® in trust until one tames them by 
eliminating the disposition to escape or reclaims them by confinement. 
Shellfish, such as oysters and clams, lacking locomotive powers are 
ferae naturae if they grow in their natural habitat, but are private 
property if they grow where one has planted them. The landowner 
owns crops fructus naturales.**° However, crops fructus industriales™ 





100 THE ENCYCLOPEDIA OF PHILOSOPHY 491 (P. Edwards ed., 1967). 

101 PROPERTY: MAINSTREAM AND CRITICAL Positions (C.B. Macpherson ed. 1983). 

102 See, e.g., Ruckelshaus v. Monsanto Co., 476 U.S. 986, 1003 (1984). 

103 See THE ENCYCLOPEDIA OF PHILOSOPHY, supra note 100, at 491-92; PROPERTY, MAIN- 
STREAM AND CRITICAL PoOsITIONS, supra note 101, at ch. 2 (quoting ch. 5 of J. Locke, SECOND 
TREATISE OF GOVERNMENT). 

104 Id. 

105 James V. Wood, 19 A. 160, 161 (Me. 1889). 

106 State v. Geer, 61 Conn. 144, 22 A. 1012, 1013 (1891), aff’d, 161 U.S. 519 (1896). 

107 Vought v. Kawne, 10 F.2d 747, 748 (8th Cir. 1962), cert. dismissed, 275 U.S. 
574 (1927). 

108 West v. Kansas Natural Gas Co., 221 U.S. 229 (1911); White v. New York State 
Natural Gas Corp., 190 F. Supp. 342 (W.D. Pa. 1960). 

10° Ferae Naturae refers to creatures with a wild nature or disposition. See Pierson 
v. Post, 3 Cai. R. 175, 1 Am. Dec. 264 (N.Y. Sup. Ct. 1805). 

"0 Crops fructus naturales are fruits which are grown from perennial roots and 








1987] HUMAN TISSUE RESEARCH 279 


are owned by the laborer through his efforts. The vagrant and transitory 
nature of undiscovered oil and gas often precludes one from owning 
them until discovered and severed from the land; while a different 
analysis applies to stable minerals and mines.*” 

The utilitarians, including Hume, Bentham, and Mill offer a pop- 
ular alternative property theory.’ Although they also support the 
notion of private property, they reject the natural right theory and 
describe property as the law’s means of establishing security. Security 
generates expectation which encourages current labor for future enjoy- 
ment. Ownership under the utilitarian theory depends on efficient 
exploitation of labor for the greatest happiness of the greatest number 
through useful industry and commerce. 

Marx and other socialist philosophers stress common labor as the 
source of value and challenge those who individualize property.“ 
These philosophers establish community property for communal bene- 
fit. Absent private ownership, incentive for advancement is uncertain; 
nonetheless, the communal theory’s value of labor demonstrates its 
consistency with other theories. 

Under a natural law or utilitarian analysis conclusions concerning 
the tangible and intangible research results are consistent. Under both 
theories, the interest in an intangible advancement rests with the 
inventor who first conceives and reduces to practice the previously 
unknown and nonexistent physical arrangement.*** Under natural law, 
the inventor distinguishes the subject matter from the remaining res 
nullius. Under utilitarian principles, the inventor’s security would 
encourage useful habits, accomplishments and the advancement of the 
public benefit. The United States Constitution reflects both theories by 
awarding rights only to inventors and by limiting the award to the 
progress of the useful arts."** If the intangible subject matter is a 
discovery, the awarded interest is the common law right to possess, 
use and secret the discovery. 

As noted above, the tangible research product embodying an in- 
vention may include two property interests, the tangible property in- 
terest of the prior research material and the new intangible patent 
property. A patent’s protection is limited to expressions of the inven- 





principally by the powers of nature. See Webb v. Arrington, 249 Md. 46, 48, 238 A.2d 
243, 245 (1968). 

11 Crops fructus industriales are annual crops that require human cultivation and 
labor for production. See Twin Falls Bank & Trust Co. v. Weinberg, 44 Idaho 332, 338- 
39, 257 P. 31, 33 (1927). 

12 Compare Shaw v. Kellogg, 170 U.S. 312 (1898) with Forbes v. Gracey, 94 U.S. 
(4 Otto) 762 (1876). 

13 See supra notes 100-101. 

114 See THE ENCYCLOPEDIA OF PHILOSOPHY, supra note 100, at 492-93. 

s See Graham v. John Deere Co., 383 U.S. 1 (1966) (Justice Clark’s discussion 
including Thomas Jefferson’s early utilitarian observations). 

16 U.S. Const., art. I, § 8, cl. 8 (1789). 








280 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 14, No. 2 


tion. Tangible property interest is limited to the material but includes 
all lawful arrangements. Thus, a patent interest must dominate any 
tangible property interests'’” because there would otherwise be no patent 
property. This conclusion is supported by these observations: 


1) An inventor’s enabling disclosure is society’s access to the 
benefit of the invention under the utilitarian theory. If an old 
tangible interest dominated the new patent interest, that dis- 
closure and society’s benefit could be denied. 

2) The old tangible material has been transformed to the new 
tangible arrangement and no longer constitutes the same specie 
of material. Under the natural law theory the transformer takes 
absolute title over the new specie of property by occupancy. 

3) To terminate the new arrangement would constitute its waste, 
and possibly the waste of the intangible interest as well, 
contrary to both natural law and utilitarian theories. 


When the tangible research product embodies a discovery, it still 
reflects the value of labor’s addition into the unknown. Since the 
contribution of new knowledge is of greater value than its restraint by 
an implied reservation of interest, disposition of the discovery’s em- 
bodiment should remain with the discoverer. 

Moreover, no justification exists for a property interest in the tissue 
embodiment of our persona. The nature of human existence distin- 
guishes individual expression, and not any individual effort or intellect. 
While the embodiment serves the individual persona, such service is 
protected by guarantees of liberty, not property law. 

Finally, society’s interest in research is communal, seeking medical 
knowledge applicable to all. Researchers do not seek to discover the 
characteristics of the particular individual but instead the generic re- 
flection common to all. Any perceived competing interests between the 
one whom the tissue formerly served (i.e. the donor) and the community 
in whose service the tissue is now placed are nonexistent. Once lawfully 
removed, that is, with full respect for the physical integrity and well- 
being of the persona, the tissue can serve no further purpose of the 
individual and service to the community is the only alternative to its 
destruction. Human tissue is the result of our common heritage and 
natural processes. It is the ‘‘storehouse of knowledge available to all.’’ 
It is res nullius, a matter belonging to no one. 


V. CONCLUSION 


The recent development of biotechnology raises questions regarding 
the means of lawfully accessing human research tissue, not as a matter 
of the personal well-being of the source but to determine if the source 





17 35 U.S.C. § 271 (1982). 











1987] HUMAN TISSUE RESEARCH 281 


has rights and interests in the results of the research. A review of the 
law, public policy, and our philosophical notions of property all lead 
to the conclusion that there is no justification for establishing an implied 
reservation of interest in unknown advantages or uses of human research 
tissue. Liberty and personal tort interests protect the source’s physical 
integrity and define the means of lawful access ab initio. Intangible 
interests in inventions and discoveries, and tangible interests in their 
embodiments, properly vest in the researchers who pursue intellectual 
curiosity for the public’s benefit. They are rewards for the solutions to 
problems, not windfalls for problems themselves. The nature of the 
research or the material used does not justify a deviation from the 
general scheme of property interests. As Francis Bacon observed: 


Now among all the benefits that could be conferred upon mankind, 
I discovered none so great as the discovery of new arts for the 
bettering of human life. For I saw that among the rude people of 
early times, inventors and discoverers were reckoned as gods. It 
was seen that the works of founders of States, law givers, tyrant- 
destroyers, and heroes cover but narrow spaces and endure but 
for a time; while the work of the inventor, though of less pomp, 
is felt everywhere, and lasts forever.'® 





118 4 DELLER, WALKER ON PATENTS, § 219 (2d ed. 1965) (quoting Francis Bacon, 
Treatise on Integrating Nature). 
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INTRODUCTION 


Few things are more essential to career success in the modern 
world than a college diploma.: The English people recognized 250 
years ago that an academic degree is ‘‘a great office, a dignity.’’? Today, 
as competition for jobs and for entry into professional schools has 
stiffened, the college degree has become an even more precious com- 
modity. 

For some college students, however, tuition and toil are not the 
only avenues to the desired degree. Many students, driven by the 
competitive atmosphere of the academic community, have resorted to 
fabrication,’ plagiarism,* and even criminal wrongdoing; to obtain their 
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degrees. Viewing this phenomenon with alarm, colleges have reacted 
strongly, even to the extent of revoking degrees conferred on former 
students.® 

Courts have traditionally deferred to the academic community’s 
autonomy in everyday operations, such as granting degrees.’ The ten- 
sion between the demand for degrees and wrongful means of obtaining 
them, however, is eroding the tradition of judicial deference and: ex- 
panding the law’s presence on America’s campuses.*® Students denied 
their degrees appear more willing to summon the judicial mechanism 
to obtain a degree to which they feel entitled.? Universities which 
attempt to rescind a degree already conferred, though, are subject to 
increased judicial scrutiny, especially of the procedures used to rescind 
the degree.*° 

This article examines whether public and private colleges have the 
authority to revoke already-conferred academic degrees, and what pro- 
cedural safeguards are required to ensure fairness in the revocation 
process. This article limits its scope to university decisions to revoke 
degrees because of academic dishonesty. The refusal by universities to 
grant degrees or academic credit as a disciplinary response to other 
forms of student misbehavior, as well as issues raised by university 
decisions regarding college admissions, is not considered." 





Cal. App. 3d 431, 434, 153 Cal. Rptr. 571, 572-73 (1979) (graduate student expelled 
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1986), cert. denied, 107 S. Ct. 186 (1986); Waliga v. Board of Trustees of Kent State 
Univ., 22 Ohio St. 3d 55, 488 N.E.2d 850 (1986). 

7 See Waliga, 488 N.E.2d at 853. 
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Part I of this Article examines the sources of university authority 
to revoke degrees. Part II considers constitutional limitations on degree 
revocations. Part III discusses procedural protections available to public 
university students faced with revocation. Part IV examines procedural 
protections available in the private university context. The conclusion 
summarizes the current law on university revocation of degrees, and 
identifies issues still in need of resolution. 


I. UNIVERSITY AUTHORITY TO REVOKE DEGREES 


Whether a university, either public or private, possesses the au- 
thority to revoke an already-conferred degree has been a matter of little 
judicial attention. Recently, though, three courts have been faced with 
this question. A United States court of appeals in Crook v. Baker’ 
noted the dearth of case law and concluded that a university has 
authority to revoke a degree. A California court of appeal upheld a 
revocation in Abalkhail v. Claremont University Center without ex- 
pressly, but therefore impliedly, recognizing the authority to revoke.’ 
The Ohio Supreme Court fully considered the issue in Waliga v. Board 
of Trustees of Kent State University, and also recognized the authority 
of universities to revoke degrees.* 

In Waliga, Kent State University conferred undergraduate degrees 
on two individuals in 1966 and 1967, respectively.** Over ten years 
later the university discovered discrepancies in the academic records 
of these individuals, including credit granted for courses not taken or 
offered, and variances between grades the student actually received and 
those which faculty members initially reported to the registrar.1° Con- 
cluding that these former students failed to complete substantive re- 
quirements for obtaining their degrees, the university initiated 
proceedings to rescind those degrees.” The former students challenged 
the university’s authority to revoke by seeking a judgement declaring 
the rights and duties of each of the parties.* 

The Supreme Court of Ohio recognized a university’s power to 
revoke a degree.’® The court offered two rationales for this conclusion. 
First, the court determined that under Ohio law any action necessary 





Ct. App. Div. 1982) (notice and opportunity to be heard are required in cases involving 
disciplinary actions but not when dismissal is for academic failure). See generally Fowler, 
The Legal Relationship Between The American College Student and The College: An 
Historical Perspective and Renewal of a Purpose, 13 J.L. & Epuc. 401 (1984); W. KapLin, 
THE LAW OF HIGHER EDUCATION 296, 302-14 (2d ed. 1985). 
2 584 F. Supp. 1531 (E.D. Mich. 1984), vacated, 813 F.2d 88 (6th Cir. 1987). 

2d Civ. No. B014012 (Cal. A.D. 1986), cert. denied, 107 S. Ct. 186 (1986). 

22 Ohio St. 3d 55, 488 N.E.2d 850, 853 (1986). 

Id. at 850. 

Id. at 851. 

Id. 

Id. 

Id. at 853. 
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for the successful maintenance and operation of a state university is 
authorized unless statutorily prohibited.” Included in this implied 
authority, the court stated, is the power to revoke a degree when good 
cause is shown, such as fraud, deceit or error, and when the degree 
recipient is afforded a fair hearing. Second, the court reasoned that: 


[aJcademic degrees are a university’s certification to the world at 
large of the recipient’s educational achievement and fulfillment of 
the institution’s standards. To hold that a university may never 
withdraw a degree, effectively requires the university to continue 
making a false certification to the public at large of the accom- 
plishment of persons who in fact lack the very qualifications that 
are certified. 


The court concluded that such a holding would ‘‘undermine public 
confidence in the integrity of degrees, call academic standards into 
question, and harm those who rely on the certification which the degree 
represents.’’* 

The Waliga court found the authority to revoke a graduate’s degree 
implicit in the basic power of colleges to confer degrees.** This con- 
clusion is consistent with existing law, as far as that law goes. A 
student’s enrollment at a college establishes a contractual relationship, 
under which the student becomes entitled to a degree upon compliance 
with the institution’s graduation requirements.”5 In response, colleges 
are vested with the power to confer degrees on students complying 
with the institution’s regulations and requirements.”* The authority to 





20 Td. at 852. 

1 Id. 

22 Id. 

2 Id. See also Steinbach, E. Gulland, and J. P. Byrne, Amicus Curiae Brief Filed 
in Waliga v. Bd. of Trustees of Kent State Univ., 14 C.L. Dic. 255 (printed in West’s 
Education Law Reporter (NACUA) Special Pamphlet (May 3, 1984)). 

24 Waliga, 488 N.E.2d at 852. 

28 See Anthony v. Syracuse Univ., 244 A.D. 487, 231 N.Y.S. 435 (1928); People ex 
rel. Cecil v. Bellevue Hosp. Medical College, 60 Hun. 107, 14 N.Y.S. 490 (1891); Tate 
v. North Pac. College, 70 Or. 160, 140 P. 743 (1914); State ex rel. Burg v. Milwaukee 
Medical College, 128 Wis. 7, 106 N.W. 116 (1906). 

It is generally accepted that the terms and conditions for graduation are those offered 
by publications of the college at the time of enrollment and, as such, they have the 
characteristics of a contract between the parties. See University of Miami v. Militana, 
184 So. 2d 701, 704 (Fla. Dist. App. Ct. 1966). When a student is admitted by a private 
university, there is an implied contract between the student and the university that if he 
complies with the terms prescribed by the university he will obtain the degree which he 
seeks. The university cannot take the student’s money, allow him to remain and spend 
his time, and then arbitrarily expel him or refuse to confer on him that which it promised, 
the degree. Carr v. St. John’s Univ., 17 A.D.2d 632, 231 N.Y.S.2d 410, 413 (1962). 

2° See generally State ex rel. Nelson v. Lincoln Medical College, 81 Neb. 533, 116 
N.W. 294 (1908); Foley v. Benedict, 122 Tex. 193, 55 S.W.2d 805 (1932); State ex rel. 
Burg, 106 N.W. at 116. 
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confer or refuse conferral is broad, providing school authorities with a 
large amount of discretion.?” Normally, the faculty or other governing 
board of a college, whether public or private, is authorized to examine 
the students and to determine whether they have performed all the 
conditions prescribed to entitle them to a diploma.”* Such authority 
requires the exercise of quasi-judicial functions, in which capacity the 
university’s decisions are conclusive.”* The only apparent limitation on 
the conferral power is that a degree may not be refused arbitrarily.*° 
This pre-Waliga body of law, however, considers only the confer :al 
of degrees, and not the authority to revoke degrees already conferred. 
It is reasonable to conclude, as did the Waliga court, that a university 
should possess the power of revocation. Since a university can confer 
or refuse to confer a diploma for noncompliance with graduation re- 
quirements,** it follows that the institution should also be able to rescind 
a degree for the same shortcomings. Unless a university possesses the 
authority to revoke as well as to confer, its control over its degrees is 
unfoundedly split; for noncompliance with a university’s graduation 
requirements, noncomplying students should suffer the same result, 
whether that result is obtained by refusal to confer or by revocation. 
Contract law provides another theoretical basis for the same con- 
clusion. If a student and college are deemed to enter into a contract 
upon the student’s enrollment whereby the college promises to confer 
a degree upon fulfillment of its graduation requirements,*? then failure 


to fulfill these prerequisites constitutes failure of a condition prece- 
dent.** The university is consequently relieved of its contingent duty 
to allow the student to possess a degree.“ If a student obtains the 





27 See Tanner v. Board of Trustees, 38 Ill. App. 3d 680, 363 N.E.2d 208 (1977) (a 
university is under a discretionary and not a mandatory obligation to confer degrees 
upon students enrolled in its courses). 

28 See Militana, 184 So. 2d at 704. See generally Annotation, Student’s Right to 
Compel School Officials to Issue Degree, Diploma, or the Like, 11 A.L.R. 4TH 1182, 1185 
(1982). 

29 See People ex rel. Moore v. Lory, 94 Colo. 595, 31 P.2d 1112 (1934); People ex 
rel. Pacella v. Bennett Medical College, 205 Ill. App. 324 (1932); Edde v. Columbia Univ. 
of New York, 8 Misc. 2d 795, 168 N.Y.S.2d 643 (1957), cert. denied, 359 U.S. 956 
(1958). 

30 See Tanner, 363 N.E. at 208. This principle has long been in force; as early as 
1723 the English courts recognized universities could not ‘‘give degrees to whom they 
please, and take them away ad libitum.’’ Rex v. Cambridge Univ., 8 Mod. Rep. 1418, 
151 (K.B. 1723). 

31 See supra notes 26-27 and accompanying text. 

32 See supra note 25 and accompanying text. Cf. Slaughter v. Brigham Yeung Univ., 
514 F.2d 622, 626 (10th Cir. 1975), cert. denied, 423 U.S. 898 (1975) (some elements of 
contract law are applicable in analyzing student-university relationship, but contract law 
should not be rigidly applied in all its aspects). 

33 A condition precedent is a fact or event which the parties to a contract intend 
to take place before there is a right to performance. If the condition is not fulfilled, the 
right to enforce the contract does not come into existence. 3 WILLISTON, A TREATISE ON 
THE LAW OF CONTRACTS, § 663 (3d ed. 1961). 

% Id. 
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university’s performance by the student’s wrongdoing, such as fraud 
or misrepresentation, rescission of the contract is an appropriate rem- 
edy, and the university can reacquire the degree the student wrongfully 
procured.*> 

In summary, a university’s authority to revoke degrees is supported 
by a logical extension of its conferral power,** by ‘‘black letter’’ contract 
law,°” and by the precedential authority of Waliga (as well as Crook v. 
Baker and Abalkhail v. Claremont University Center).** The procedures 
a university must follow in exercising its authority to revoke, however, 
implicate a number of different issues. 


II. CONSTITUTIONAL LIMITATIONS ON UNIVERSITY REVOCATION OF DEGREES 


If a university has the authority to revoke a degree, do any consti- 
tutional considerations limit the exercise of this authority? The answer 
is clearly in the affirmative. Although colleges enjoy great discretion 
in deciding whether to confer degrees,*° once the college grants the 
degree its discretion in employing procedures to revoke the degree is 
governed by due process guidelines. Crook v. Baker,*° the leading case 
in establishing the substantive and procedural due process rights of 
students threatened with degree revocation, demonstrates that courts 
will scrutinize a university’s revocation procedures to ensure that they 
afford the degree recipient due process of law, as the fourteenth amend- 


ment to the Constitution requires. 

In Crook, a graduate student at the University of Michigan’s School 
of Geology and Mineralogy wrote his masters thesis on a new mineral 
he claimed to have discovered.*? Two faculty members approved the 
thesis and Crook received his masters degree.*? After the school con- 





35 Rescission of a fraudulent contract and restoration of the situation which parties 
to a contract occupied before the fraudulent action occurred is one of the remedies 
available to a defrauded party. 12 WiLLIsTON, A TREATISE ON THE LAW OF CONTRACTS § 
1523 (3d ed. 1961). The Sixth Circuit in Crook v. Baker noted the differences between 
the revocation of a degree that has been granted and the rescission of a contract for the 
sale of land. The granting of a degree by a university continuously certifies to the world 
that the recipient has fulfilled the university’s requirements and this continues until the 
degree is revoked. 813 F.2d 88, 93 (6th Cir. 1987). 

36 See supra note 31 and accompanying text. See also Uyidi v. Governing Council, 
8 A.C.W.S.2d 121 (Apr. 3, 1981) (statute regulating Governing Council of University of 
Toronto grants implicit jurisdiction over Council to revoke degree); Wojitas, ‘‘Copycat”’ 
Student Loses Ph.D., The Times Higher Education Supplement, Aug. 8, 1981, at 5. 

37 See supra notes 32-35 and accompanying text. 

°° Waliga v. Board of Trustees of Kent State Univ., 488 N.E.2d at 853; Crook v. 
Baker, 813 F.2d at 90 (1986) (court recognized authority to revoke); Abalkhail v. Claremont 
Univ. Center, 2d Civ. No. B014012 (Cal. A.D. 1986), cert. denied, 107 S. Ct. 186 
(1986)(court implicitly accepted authority to revoke). 

3° See supra notes 29-30 and accompanying text. 

* 813 F.2d 88 (6th Cir. 1987). 

«1 Id. at 95. 

2 Id. 
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ferred the degree, however, suspicion arose as to the authenticity of 
Crook’s discovery.** The university formed a panel to investigate Crook’s 
data and results.** The panel concluded that Crook fabricated his data.*® 
The Executive Board of the Graduate School recommended that the 
university rescind Crook’s degree** upon which recommendation the 
Board of Regents revoked the degree more than two years after its 
conferral.*” 

Crook challenged the revocation in federal district court claiming 
the Regents lacked statutory authority to revoke academic degrees, and 
that the sanction contravened the procedural and substantive protections 
of the fourteenth amendment’s due process clause.*® Assuming without 
deciding that the university possessed the authority to rescind the 
student’s degree,*® the district court held that the Regents’ action 
deprived Crook of his constitutionally protected property and liberty 
interests© in violation of due process.* 

In reversing, the United States Court of Appeals for the Sixth 
Circuit criticized the district court’s finding that Crook had been denied 
both procedural and substantive due process.*? The circuit court re- 
viewed the procedural facts in detail. After receiving an allegation that 
Crook fabricated data in his thesis, the Geology and Mineralogy de- 
partment investigated and determined that Crook had not actually 
carried out the electron microprobe-cum-computer analysis as repre- 
sented in his thesis.* The department invited Crook to rerun his data 


on a computer with an improved program. This Crook did in February 
1979. Unknown to Crook, the computer on which he reran his data 
was monitored by another computer which showed that Crook simply 
put into the computer the data that he wanted back.** On being con- 
fronted with the attempted deception Crook admitted that his ‘‘results’’ 
were not developed by the computer. The department concluded that 





4 Crook v. Baker, 584 F. Supp. 1532 (E.D. Mich. 1984). 

4° Id. at 1552. The court assumed that authority to revoke as it concluded the issue 
of authority need not be decided to resolve the present case. 

so Td. at 1553-55. 

31 Td. at 1552, 1562. 

82 The Circuit Court noted the personal feelings of the judge tended to confuse the 
proceedings: 

Many of these findings apparently were intended by the district judge to reflect 

her feelings about this case and were not intended to be legally consequential 

... [T]he district judge takes occasion to make somewhat acerbic statements 

about various University personnel who played a part in the revocation of 

Crook’s degree. . . . in short, the statements are largely, if not totally, gratuitous. 
Crook v. Baker, 813 F.2d 94 (6th Cir. 1987). 

583 Id. at 95. 

4 Td. 
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Crook’s contention that he had discovered a new mineral, ‘‘texasite,’’ 
was false and the data fabricated.* 

The dean of the graduate school sent Crook a letter setting forth 
the departmental charges of fabrication of data in his thesis. The letter 
announced the creation of an ad hoc disciplinary committee to hear 
the matter. The committee consisted of four faculty members, of which 
three were from the sciences or engineering disciplines, and a fifth 
member from the school of law, serving as chairperson, who would 
vote only to break a tie. No member of the committee was from Crook’s 
department.** Crook employed an experienced trial attorney to represent 
him in the proceeding. 

On June 20, 1979, the department filed with the committee more 
detailed charges and supporting documents. Crook was given extra time 
in which to respond. The hearing was held on September 22, 1979, 
with the full committee, Crook, his wife, his parents, and his lawyer 
present. A court reporter was also present and statements by those who 
testified were sworn to.°’ The University was represented by its general 
counsel and opening statements were made by the chair of the depart- 
ment, the general counsel, Crook and his attorney. 

Under the informal procedure of the committee, Crook could be 
represented by counsel, but none of the parties could examine or cross- 
examine witnesses.*® The committee asked questions and the entire 
hearing took eight hours.® The committee reported on March 7, 1980, 
that the department had proven through clear and convincing evidence 
that Crook fabricated his data.** The committee did not recommend 
what action should be taken. 

On May 7, 1980, the executive board of the graduate school con- 
sidered Crook’s response to the committee report and unanimously 
voted to recommend rescission of Crook’s degree. The recommendation 
was reviewed by the designee of the Vice President of Academic Affairs 
who, on July 18, 1980, recommended that the Regents rescind Crook’s 
degree.®* On October 16, 1980, Crook’s attorney argued his client’s case 
to the Regents. They voted to rescind the degree. Crook then took his 
case to the courts. The United States District Court concluded that 
Crook’s master’s degree was an important property interest and that 
revocation implicated an important liberty interest. The district court 
found that Crook was denied a due process right to notice and an 
opportunity to be heard.® 





55 Id. at 96. 

56 Id. 

87 Id. 

58 Id. 

5° Id. 

60 Id. 

1 Id. 

82 Id. at 97. 

® Crook v. Baker, 584 F. Supp. 1531 (E.D. Mich. 1984). 
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In overturning the district court’s conclusion that Crook did not 
have notice, the United States Court of Appeals for the Sixth Circuit 
reviewed the notice requirements of Goss v. Lopez,®** which held that 
a student was entitled to ‘‘oral or written notice of the charges against 
him and, if he denies them, an explanation of the evidence the au- 
thorities have and an opportunity to present his side of the story.’’® 
The court found that Crook had adequate notice, with evidentiary basis, 
of the charge both through the letter of April 10, 1979, from the Dean 
of the Graduate School and through the detailed statements served on 
Crook on June 20, 1979.® 

The court found that the hearing procedures provided Crook with 
an opportunity to be heard. He had counsel present from the start; he 
had the opportunity to file a response to the charges; he had the 
opportunity to present witnesses and to have experts with him at the 
hearing; his counsel was free to advise him; and he made statements 
and questioned witnesses. Further, through his attorney, Crook filed 
exceptions to the committee’s findings and his attorney argued his case 
before the Regents.°*’ 

Counsel for both sides agreed in advance to the prohibition against 
cross-examination of witnesses. The circuit court noted that, in aca- 
demic hearings, cross-examination of witnesses is not required.® It is 
generally recognized that because academic decisions are made in 
academic surroundings by committees of highly educated persons with 
expertise in subject fields, they do not require cross-examination by 
counsel. 

The court also found that the University did not deny Crook 
substantive due process. The record demonstrated that the faculty 
decision to rescind the degree was made conscientiously and with 
careful deliberation reflecting professional judgment. The evidence of 
fabrication was so strong that the committee’s determination was neither 
arbitrary nor capricious, but rather was supported by clear and con- 
vincing evidence.” 

In summary, Part I of this Article supports the proposition that a 
university possesses the authority to revoke an academic degree when 
good cause is shown. Crook further asserts, as reflected in Part II, that 
an institution must provide the student with some due process before 
revoking the degree, in order to safeguard the student’s constitutionally 





% 419 U.S. 565 (1975). 

ss Id. at 581. 

® Crook v. Baker, 813 F.2d 88, 97 (6th Cir. 1987). 

*7 Id. at 97-98. 

8° Frumkin v. Board of Trustees, 626 F.2d 19 (6th Cir. 1980) (procedural due process 
right does not include right to have attorney examine and cross-examine witnesses in 
academic proceeding). 

® Id. See also Board of Curators of the Univ. of Mo. v. Horowitz, 435 U.S. 78 
(1978). 

7” Crook, 813 F.2d at 88. 
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protected interests. Exactly what procedures due process requires, how- 
ever, depends on whether the university considering revocation is 
public or private. 


III. PROTECTION AVAILABLE TO STUDENTS IN PUBLIC UNIVERSITIES 


The fourteenth amendment provides: ‘‘No state shall ... deprive 
any person of life, liberty, or property, without due process of law. . . .”’”* 
The Constitution was designed to limit the exercise of governmental 
power in the public sector, not to prohibit private individuals or private 
universities from impinging on free speech, equal protection, due 
process and other freedoms. Thus, a private university can engage in 
private acts of discrimination, expulsion, and other actions against 
students without offering procedural safeguards that are constitutionally 
required of the public university.” 

Originally the fourteenth amendment was intended to limit the 
power of the states. The United States Supreme Court expanded the 
‘state action’’ concept in cases such as the ‘‘White Primary’’ cases and 
other racial discrimination cases in order to close obvious loopholes in 
the case law.” This perceived expansion of the state action concept 
was restricted in Jackson v. Metropolitan Edison Co.” 

Before a court will apply fourteenth amendment guarantees of 
individual rights against a university, the court must determine that 
the institution’s action constitutes ‘‘state action’’ as required under the 
fourteenth amendment.’> The activities of a state-owned or state-oper- 
ated university fall immediately within the state action doctrine, and 
therefore, must adhere to fourteenth amendment due process require- 
ments.” Private universities’ actions usually avoid the ‘‘state action’’ 
label so that these universities are not bound by the same due process 
safeguards applicable to public institutions. 

The U. S. Supreme Court, however, has not directly addressed the 
state action issue in the university setting. Outside the university 
setting, the Court has most recently addressed the state action issue in 





71 U.S. Const. amend. XIV, § 1. 

7 Powe v. Miles, 407 F.2d 73 (2d Cir. 1968). See generally, W. KaPLIN, supra note 
11, at 18. 

73 See, e.g., Bell v. Maryland, 378 U.S. 226 (1964); Terry v. Adams, 345 U.S. 461 
(1953); Shelley v. Kraemer, 334 U.S. 1 (1948); Smith v. Allwright, 321 U.S. 649 (1944); 
Nixon v. Condon, 286 U.S. 73 (1932); Nixon v. Herndon, 273 U.S. 536 (1927). 

7 419 U.S. 345 (1974). 

75 U.S. Const. amend. XIV, § 1. 

7° For discussions of the state action doctrine, see Thigpen, The Application of 
Fourteenth Amendment Norms to Private Colleges and Universities, 11 J.L. & Epuc. 171 
(1982); O’Neil, Private Universities and Public Law, 19 BuFFALO L. REv. 155 (1969); Note, 
Legal Relationship Between the Student and the Private College or University, 7 SAN 
Digco L. REv. 244 (1970). See also Annotation, Action of Private Institution of Higher 
Education as Constituting State Action, or Action Under Color of Law, for Purposes of 
Fourteenth Amendment and 42 U.S.C.S. § 1983, 37 A.L.R. Fep. 601 (1978). 
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a trilogy of cases: Rendell-Baker v. Kohn,’”’ Blume v. Yaretsky,”* and 
Lugar v. Edmondson Oil Company.” The trio of cases divides state 
action decisions into three categories:*° the delegated power category,** 
the public function category,®? and the government contacts category.** 
Courts have applied the government contacts category most frequently 
to higher education state action questions.** The government contacts 
category exists where a private entity such as a university obtains 
substantial resources, prestige or encouragement from its contacts with 
the government.® The following discussion examines the state action 
doctrine and applies it to the university setting. 

Under the government contacts category, state action issues can be 
further subdivided into either the ‘‘symbiotic relationship’ subcategory 
or the ‘‘nexus’’ subcategory. The ‘‘symbiotic relationship’ subcategory 
requires the plaintiff to show that ‘‘the state has so far insinuated itself 
into a position of interdependence with .. .[the private entity] that it 
must be recognized as a joint participant in the challenged activity.’’* 
The ‘‘nexus’’ subcategory requires that an ‘‘inquiry [be made into] 
whether there is a sufficiently close nexus between the state and the 
challenged action of the private entity so that the action of the latter 
may be fairly treated as that of the state itself.’’® 





77 457 U.S. 830 (1982). 

78 457 U.S. 991 (1982). 

79 457 U.S. 922 (1982). 

8° See Kaplin, supra note 8, at 281-82. 

8 See, e.g., Terry v. Adams, 345 U.S. 461 (1953). The delegated power category 
exists where the private entity acts as an agent of the government in performing a 
particular task delegated to it by the government. 

8 See, e.g., Marsh v. Alabama, 326 U.S. 501 (1946). The public function category 
generally arises where the private entity performs a function ordinarily considered the 
responsibility of the government. In Marsh, the Court held that activities engaged in by 
a company-owned town engaged the town in a public function which constituted state 
action. Id. 

8 See, e.g., Reitman v. Mulkey, 387 U.S. 369 (1967); Burton v. Wilmington Parking 
Auth., 365 U.S. 715 (1961). 

* See Kaplin, supra note 8, at 282. Kaplin states that ‘‘[a]jrguments based on a 
‘delegated power’ theory are seldom litigated.’’ Id. One exception to this statement is 
Powe v. Miles, 407 F.2d 73 (2d Cir. 1968), where the court held that Alfred University 
was acting as a delegate of the State of New York with respect to certain actions of its 
ceramics college. 

As to the public function arguments, they have generally failed when they have 
been utilized in the educational institution setting. See generally, Annotation, supra note 
76. Greenya v. George Washington Univ., 512 F.2d 556 (D.C. Cir.), cert. denied, 423 
U.S. 995 (1975), is one case representing this proposition. In Greenya, the court stated 
‘(W]e have considered whether higher education constitutes ‘state action’ because it is 
a ‘public function’ as that term has been developed ... and have concluded that it is 
not .... [E]ducation . . . has never been a state monopoly in the United States.’’ Id. at 
561 n.10. But see State v. Schmid, 84 N.J. 535, 423 A.2d 615 (1980), appeal dismissed, 
455 U.S. 100 (1982), where the court extended analysis to the public function theory. 

8s See supra note 83. 

* Burton v. Wilmington Parking Auth., 365 U.S. 715, 725 (1961). 

87 Jackson v. Metropolitan Edison Co., 419 U.S. 345, 351 (1974). 
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The latest United States Supreme Court decision applying the state 
action doctrine to the educational setting, Rendell-Baker v. Kohn,® 
used the government contacts test. In Rendell-Baker, a private school, 
discharged teachers for opposing school policies.*® The teachers brought 
an action against the school alleging the discharges violated their free 
speech and due process rights. 

Because the school specialized in treating students who had drug, 
alcohol or behavioral problems, or problems completing public high 
school, most of the students were referred by local public schools or 
the state health department’s drug rehabilitation division.*' In addition, 
the school received funds for student tuition from local public school 
boards, and received reimbursement from the state health department 
for services provided to students the department referred.** The school 
was also subject to state regulation on various matters, many of which 
are common to all schools, and to requirements concerning services 
provided under its contracts with the local school boards and the state 
health department.** Few of these requirements, however, related to 
policies concerning the hiring and firing of teachers. 

Applying the government contacts theory, the Supreme Court held 
that state action did not exist.* As to the sources of the school’s 
funding, the Court stated that the school did not differ fundamentally 
from many private companies whose business depends on government- 
related contracts. These private contractors’ acts do not become gov- 
ernmental acts just because of aa, or even total, engagement in 
public contract work. 

The Court considered a second factor, government regulation, to 
determine whether state action arose in Rendell-Baker.*’ The Court 
reasoned that the state regulations involved in the case did not compel 
or influence the decision to fire the teachers; private management made 
that decision, without any governmental action.” 

The Court rejected the teachers’ two principal contentions. First, 
the teachers alleged that the school engaged in state action because it 
performed a ‘‘public function.’’® In response, the Court stated that the 
relevant question in a ‘‘public function’’ case is whether the function 





8 457 U.S. 830 (1982). 

8 Id. at 834. 

% Id. at 834-35. 

% Td. at 832. 

% Td. at 833. 

3 ‘fhe State had issued regulations concerning matters ranging from record keeping 
to student-teacher ratios. As to personnel policies, the state required the school to maintain 
written job descriptions and written statements of personnel policies and procedures. Id. 

% Td. 

5 Id. at 840-42. 

%° Id. at 840-41. 

97 Td. at 841. 

% Id. at 841-42. 

% Id. 
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performed has been ‘‘traditionally the exclusive prerogative of the 
State.’’!°° In Rendell-Baker, the facts did not satisfy the public function 
test, for although educating maladjusted high school students is a public 
function, the Court determined a legislature’s decision to pay for serv- 
ices does not make those services the ‘exclusive province of the 
states.’’*°! Secondly, the teachers contended that the school maintained 
a ‘‘symbiotic relationship’’ with the government because the govern- 
ment paid tuition and provided other funds to the school.**? The Court 
responded that the school’s financial relationship with the state did 
not differ from that of many private contractors who perform services 
for the government, so no symbiotic relationship existed in the case at 
bar. 2° 

Rendell-Baker appears to represent the trend in state action litiga- 
tion involving public post-secondary institutions.‘ The case protects 
many university activities from federal constitutional restraints. This 
protective barrier, however, is surmountable. If the government is 
directly involved in the challenged activity,’ or if government officials 
are members of or support an institution’s board of trustees, the sym- 
biotic relationship test could be met, thus erecting a number of consti- 
tutional due process requirements.’ 

What specific constitutional requirements need to be met was a 
key issue in Crook v. Baker.” After determining that the Regents of 
the University of Michigan had the authority and power to revoke an 
academic degree,’ the court turned to the question of the ‘‘quantum’’ 
of process due, or the procedural requirements that must be observed.'” 





100 Id. at 842 (citing Jackson v. Metropolitan Edison Co., 419 U.S. 345, 353 (1974)). 
(Emphasis added). 

11 457 U.S. at 842. 

102 Id. 

103 Td. at 843. See also Litka v. University of Det. Dental School, 610 F. Supp. 80 
(E.D. Mich. 1985). In Litka, the court dismissed the plaintiff’s due process and equal 
protection claims because the plaintiff failed to show the presence of state action. The 
plaintiff asserted that state action was present because the defendant school received 
funds and operating expenses from the State of Michigan. The court rejected this argument 
stating that the defendant was a private institution and that ‘‘the mere act of receiving 
state funds is not enough governmental involvement to constitute state actiun.’’ Id. at 
81 n.1. See, e.g., Foster v. Ripley, 645 F.2d 1142 (D.C. Cir. 1981); Payne v. Government 
of D.C., 559 F.2d 809 (D.C. Cir. 1977); Spark v. Catholic Univ. of Am., 510 F.2d 1277, 
1282 (D.C. Cir. 1975). 

10¢ See Kaplin, supra note 8, at 280, 284. 

15 See Lugar v. Edmondson Oil Co., 457 U.S. 922 (1982). 

6 For example, in Rendell-Baker, had the state been an active participant in 
developing the personnel dismissal policies, or had state regulation compelled dismissal 
for first amendment practices, then state action might have been found. 

107 813 F.2d 88 (6th Cir. 1987). See also Waliga v. Board of Trustees of Kent State 
Univ., 22 Ohio St. 3d 55, 488 N.E.2d 850, 853 (1986) (constitutionally adequate proce- 
dures necessary to revoke degree). 

108 Id. at 10. 

109 Id. See, e.g., Morrisssey v. Brewer, 408 U.S. at 481 (1972) (‘‘[D]Jue process is 
flexible and calls for such procedural protections as the particular situation demands.”’). 
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The court determined that the district court had erred in extending 
extensive procedural safeguards to students accused of wrongfully ob- 
taining degrees.’° Crook specified various procedural due process safe- 
guards which must be afforded a degree recipient prior to revoking the 
degree.’ Notice and an opportunity to be heard, the court said, is the 
absolute minimum process due whenever the due process clause is 
applicable.’ The right to effective representation by counsel, if re- 
quested by the student, is permissible in order to prevent prejudice to 
the accused’s rights, and to make effective the right to be heard.’ 
However, the right of cross-examination is not required in informal 
academic administrative hearings.* Crook also required that students 
be given the opportunity to present evidence to the decision maker, 
because this is important for showing a student’s credibility and truth- 
fulness to the decision maker.'® That decision maker must be impartial 
and this can be accomplished with a hearing panel of distinguished 
faculty not directly related to the accused’s department.'® Finally, 
substantive due process requires a rational basis for the rescission; this 
can be accomplished by clear and convincing evidence of fabricated 
data or other evidence of wrongdoing.*”” 

The Crook court concluded that the University met these procedural 
requirements, and therefore determined that the Regents had the au- 
thority to revoke the degree.’** In Crook, the university involved was 
public, thus triggering the applicability of due. process procedural 


safeguards. Does it follow then that a private university whose conduct 





. at 20. 
Me 27. 
. at 17-18. See, e.g., Goss v. Lopez, 419 U.S. 565 (1975). 
. at 18. 
. at 19. See, e.g., Frumkin v. Board of Trustees, 626 F.2d 19 (6th Cir. 1980). 
. at 21. 
. at 22. 
. at 23. See, e.g., Regents of the Univ. of Mich. v. Ewing, 106 S. Ct. 507, 513 
(1985): 
When judges are asked to review the substance of a genuinely academic 
decision, such as this one, they should show great respect for the faculty’s 
professional judgment. Plainly, they may not override it unless it is such a 
substantial departure from accepted academic norms as to demonstrate that the 
person or committee responsible did not actually exercise professional judgment. 
18 Id. at 26. See, e.g., Mathew v. Eldridge, 424 U.S. at 335 (1976): 
[Ijdentification of the specific dictates of due process generally requires consid- 
eration of three distinct factors: first, the private interest that will be affected 
by the official action; second, the risk of an erroneous deprivation of such 
interest through the procedures used, and the probable value, if any, of addi- 
tional or substitute procedural safeguards; and finally, the Government’s inter- 
est, including the function involved and the fiscal and administrative burdens 
that the additional or substitute procedural requirement would entail. 
See also Mahavongsanan v. Hall, 529 F.2d at 449 (5th Cir. 1976) (university official 
revoked academic degree which district court required be granted when appeals court 
found neither substantive nor procedural due process was denied). 





1987] ACADEMIC DEGREE REVOCATION 297 


does not constitute state action need not provide procedural safeguards 
to students faced with degree revocation? As discussed in the next 
section, the answer is not entirely clear. 


IV. PROCEDURAL PROTECTIONS AVAILABLE TO PRIVATE UNIVERSITY 
STUDENTS 


Whether the procedural protections which must be afforded to 
public university students facing degree revocation apply to students 
at private institutions has received little judicial attention.*® Several 
theories appear applicable, however, thus ensuring a private university 
student some procedural protections. 

The state action doctrine, while appearing to provide a basis for 
some protections, is of limited applicability in the private university 
context. It is generally recognized that the receipt of state and federal 
financial assistance does not constitute state action. Some greater nexus 
between the state and the challenged conduct is required. The absence 
of ‘‘state action,’’ in the private university context is illustrated in the 
leading case of Cannon v. University of Chicago.'”° 

In Cannon, the female plaintiff who had been denied admission to 
two private medical schools brought suit, charging the schools with 
age and sex discrimination.’7: The Seventh Circuit Court of Appeals 
held it lacked jurisdiction because no state action existed, and therefore, 
gave judgment for the universities.‘ In reaching this conclusion, the 
court used the ‘‘nexus’’ test, which requires a nexus between the state 
and the challenged conduct for the court to find the existence of state 
action.’ The court failed to find a sufficient nexus. Stating that state 
action depends upon both the amount of state fiscal assistance as well 
as the type of injury alleged, the court found no state connection to 
the injury alleged nor any indication of state influence on the private 
universities’ admissions decisions.’** The court, therefore, decided not 
to divest the schools of their private character.’ Moreover, the Cannon 
court stated, even had the state provided extensive financial assistance, 
no state action could be shown absent state affirmative support of the 
conduct challenged. ’”6 





“9 The only case directly on point is the unpublished opinion in Abalkhail v. 
Claremont Univ. Center, 2d Cir. No. B014012 (Cal. A.D. 1986), cert. denied, 107 S. Ct. 
186 (1986). 

120 559 F.2d 1063 (7th Cir. 1976), rev’d on other grounds, 441 U.S. 677 (1979). 

Id. at 1067. 

Id. at 1071. 

Id. at 1070. See supra text accompanying note 80. 
Id. 

Id. 

128 Td. at 1071. See also Fredericks v. Washington Univ., No. 79-131C(3) (E.D. Mo. 
1979). In Fredericks, a dental student brought suit against the university for wrongful 
dismissal, and violation of his due process rights. Id. at 1. The court explained that 
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Lacking a state action basis for claiming procedural safeguards, 
private university students may assert other grounds for obtaining 
procedural protections. As the Waliga court turned to the common law 
to find the authority of a university to revoke a degree in its authority 
to confer degrees,’?”? one may reasonably assert that common law the- 
ories employed in conferral and dismissal cases apply to revocation 
cases as well. A significant factor in these cases is whether the uni- 
versity maintains and follows fair procedures in determining what 
action to take against a student.’ Fair procedures that the university 
follows appear to receive judicial deference.’ 

In one of the earliest and broadest views of academic procedural 
requirements in a private university context, Anthony v. Syracuse 
University, decided in 1928,1*° a New York appellate court upheld the 
university’s dismissal of a student although university authorities gave 
no specific reason for the dismissal other than stating that they did not 
think she was a ‘‘typical Syracuse girl.’’** Relying on the contract 
between the institution and the student, the court stated that as long 
as the reason fell within the university’s dismissal policies or regula- 
tions, the school need not give a reason for its action.*? In this case, 
the student was simply advised of her dismissal by officers of the 
university. No formal hearing was held. The court then deferred to the 
university officials’ discretion in determining whether a student’s dis- 
missal fell within university regulations.** 

Judicial deference to a private university’s discretion is no longer 
quite so broad. In a more recent case, Carr v. St. John’s University, 
New York,’ the state appellate court, again relying on the implied 
contractual relationship between student and college, limited Anthony 
by holding that a private university could not act arbitrarily, but must 
exercise ‘‘an honest discretion based on facts within its knowledge that 
justify the exercise of discretion.’’** Another New York court restated 
this standard in Kwiatkowski v. Ithaca College,’** ruling that a college’s 
decision to discipline a student must be ‘‘predicated on procedures 
which are fair and reasonable and which lend themselves to a reliable 





constitutional due process provision apply solely to ‘‘state action,’’ which was.not present 
here. Id. at 2. The court noted that even had plaintiff proven general state financial aid 
to and state regulation of this private university, this would not constitute state action 
unless it was directly related to the university’s decision to dismiss plaintiff. Id. at 7. 

127 See supra note 24 and accompanying text. 

128 See, e.g., Abalkhail v. Claremont Univ. Center, 2d Cir. No. B014012 (Cal. A. D. 
1986), cert. denied, 107 S. Ct. 186 (1986). 

229 Id. See also infra notes 130-137 and accompanying text. 

130 224 A.D. 487, 231 N.Y.S. 435 (1928). 

131 Id. 

132 Td, 

133 Td, 

4 17 A.D.2d 632, 231 N.Y.S.2d 410 (1962). 

88 231 N.Y.S.2d at 414. 

1% 368 N.Y.S.2d 972 (Sup. Ct. 1975). 
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determination.’’*” Both cases support judicial deference to the univer- 
sity’s decision when the university’s decision is made in good faith 
and in accordance with basically fair procedures. 

In Slaughter v. Brigham Young University,‘** the Tenth Circuit 
went beyond mere deference to university decisions, to suggest that 
procedural protections for private university students should parallel 
the protections available to public university students. In Slaughter, 
the university dismissed a student for violating the student code by 
making unauthorized use of a professor’s name as coauthor of an article 
the student submitted for publication.**® In upholding the university’s 
decision, the court scrutinized the standards and procedures by which 
the student was dismissed. The court tested whether the university’s 
action was arbitrary by re-examining both the adequacy of the proce- 
dures used and the evidence supporting the university’s action.’*° The 
court used constitutional due process as a guide in determining the 
adequacy of the private university’s measures.’*? The court concluded 
that the procedures followed by the university met the requirements of 
constitutional due process as applied to public universities,? and 
commented that under the circumstances of the case at bar, no need 
existed ‘‘to draw any distinction, if there be any, between the require- 
ments in this regard for private and public institutions.’’'* 

The latest case on the revocation of academic degrees also found 
existing university procedures adequate to protect the former student 
faced with revocation of a degree. In Abalkhail v. Claremont University 
Center,’** the private university granted the plaintiff a Ph.D. degree in 
1979.*** The following year suspicion arose as to the originality of the 
doctoral thesis.** The university did not have a standing committee or 
regulations for the investigation of post-degree-conferral charges, but 
the university appointed an investigative committee and implemented 
procedures to determine whether revocation was warranted.‘*’ 

The procedures utilized were extensive. After receiving the inves- 
tigative committee’s report that academic dishonesty may have oc- 
curred, the dean of the graduate school which granted Abalkhail’s 
degree informed him of the procedures thus far performed, and gave 
him notice of the formal hearing to be held and the procedures to be 





Id. 
514 F.2d 622 (10th Cir. 1975). 
Id. at 624. 
Id. at 625. 
Id. at 625-26. 
«2 Td. at 625. 
143 Td. 
“4 2d Civ. No. B014012 (Cal. A.D. 1986), cert. denied, 107 S. Ct. 186 (1986). 
145 Td. at 2. 
“6 The University received a communication in 1980 that the thesis contained 
material copied from another author’s paper. Id. 
1? Id. at 3. 
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used.’** At the hearing, which was recorded, Abalkhail received a copy 
of the letter of complaint instigating the proceedings, and was afforded 
an opportunity to present his views in the matter.’*® Abalkhail was 
permitted to question a witness and was asked to suggest any additional 
procedures he deemed necessary to ensure a fair hearing.*®° 

The committee met with Abalkhail again, at which time he was 
apprised of additional evidence in the matter and allowed to give an 
explanation.**! Thereafter, a committee member twice wrote Abalkhail, 
informing him of the evidence against him and inviting him to respond 
by a set date. The committee then concluded Abalkhail plagiarized 
substantial portions of his thesis, and recommended revocation of his 
degree.*** The university accepted the recommendation, revoked the 
degree, and notified Abalkhail of its action.1** Abalkhail brought suit, 
alleging deprivation of due process protections and lack of a fair 
hearing. 

The California Court of Appeals upheld the university’s action. The 
court first noted that an educational institution’s decisions are subject 
to limited judicial review because educators are uniquely qualified to 
evaluate student performance.’** Therefore, the court stated, only an 
abuse of university discretion would cause the court to set aside the 
university’s decision.'*” 

No such abuse of discretion occurred in Abalkhail. The court found 
that the plaintiff was entitled to procedural fairness, because revocation 


of a degree constitutes deprivation of a significant interest, but was 
entitled only to limited due process—the ‘‘minimum requisites of pro- 
cedural fairness.’’* Positing that the sufficiency of particular proce- 
dures depended on the facts and circumstances of each case, the court 
found that Abalkhail received adequate notice of the charges against 





. at 4-5. 

. at 6. 

. at 6-7. 

. at 9. 

. at 10-11. 
. at 11-12. 
. at 12. 


. at 13. 


. at 15. See, e.g., Pinsker v. Pacific Coast Soc’y of Orthodontists, 12 Cal. 3d 
541, 526 P.2d 253 (1974) (A society with a public interest is subject to the common law 
fair procedure requirement in which applicant receives notice and is given a fair 
opportunity to defend himself.); Anton v. San Antonio Community Hosp., 19 Cal. 3d 
802, 567 P.2d 1162 (1977) (The common law requirement of a fair procedure does not 
compel a non-profit group to provide formal proceedings with all the embellishments of 
a trial court.); and Ezekiel v. Winkley, 20 Cal. 3d 267, 572 P.2d 32 (1977) (A non-profit 
corporation must afford the accused some rudimentary procedural and substantive fairness 
including adequate notice of the charges against him and a reasonable opportunity to 
respond. Formal trial-like proceedings are not required.). 
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him, of the possible consequences, and of the procedures to be used.’ 
These procedures, the court concluded, afforded Abalkhail fair notice, 
and a fair opportunity to present his position, and, on the whole, a 
fair hearing.’ 

In summary, although private universities are not required to afford 
the complete package of constitutional due process protections, courts 
expect private universities to provide some minimal procedural protec- 
tion to ensure at least fundamental fairness in decisions to revoke 
academic degrees. 


CONCLUSION 


While judicial authority concerning revocation of degrees is con- 
spicuously lacking, the issue is important and probably subject to 
increased judicial attention in the future. Until such judicial refinement 
takes place, the issues involved and the present state of the law appears 
as follows. 

Clearly, both public and private universities possess the authority 
to revoke degrees already conferred. This authority is based on both a 
logical extension of the authority to confer degrees, and a reasonable 
application of contractual principles.’™ 

The procedural protections a university must afford students faced 
with revocation, however, depend upon the public/private dichotomy. 
In a public institution, revocation proceedings must meet the standards 
imposed by the federal constitution, including procedural and substan- 
tive due process.’ In the private university context, however, the state 
action doctrine precludes the judicial requirement of the full due 
process safeguards public universities must afford. While some cases 
have demonstrated judicial deference to the decisions of universities, a 
trend appears to be developing in which courts require private uni- 
versities to provide procedures at least similar to those required by the 
due process clause.’ Protection may be sufficient if the university’s 
procedures are basically fair and the student receives adequate notice 
of the procedures. 

Are separate procedural frameworks justified by the public/private 
distinction? The answer probably varies with one’s perspective. From 
a student’s view, differing standards make little sense. Whether a 
student attends a public or private institution, a potential loss of the 
degree conferred is a matter of great importance. Any student would, 
therefore, desire all possible procedural safeguards to ensure that a 
degree revocation is truly justified. From the university’s viewpoint, 





189 Td. at 16-18. 

Id. at 21. 
181 See supra notes 12-38 and accompanying text. 
182 See supra notes 39-70 and accompanying text. 
163 See supra notes 71-160 and accompanying text. 
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an inconsistency in procedural frameworks is also questionable. Public 
institutions surely object to having to implement more extensive and 
more expensive safeguards than their private counterparts. 

The dichotomy is perhaps best justified from the judicial perspec- 
tive. Courts see state action when public universities make decisions, 
and no state action when private institutions act, and can justify 
differing procedures by the applicability of the due process clause only 
where state action appears. Courts may also justify the distinction on 
the ground that required procedures for both public and private uni- 
versity procedures, while not identical, are at least perhaps congruous, 
and afford fundamentally fair protection. 

A final area yet to be addressed in rescission cases involves student 
rights under state constitutional provisions, relevant state statutes, state 
administrative regulations, or state common law. In certain jurisdictions 
these sources may provide a sound basis for arguing the student’s 
position especially against a private university.“ It is hoped that the 
future will bring some judicial pruning of this thicket of issues, so that 
a cogent body of law on the revocation of academic degrees may grow 
straight and true. 

Lastly, all universities and their faculties should heed the dictum 
in Crook v. Baker that close faculty supervision and proper mentor 
oversight and review in the research process could avoid such unfor- 
tunate occurrences: ‘‘[W]jhile the Department ... must assume its 
graduate degree candidates to be honest, this unfortunate occurrence 
might not have happened if the department had exerted somewhat 
closer oversight over its graduate students and more care in reviewing 
their theses.’’?® 





1 See, e.g., Board of Regents v. Roth, 408 U.S. at 577 (1971). The court stated: 
“Property interests . . . are not created by the Constitution. Rather, they are created and 
their dimensions are defined by existing rules or understandings that stem from an 
independent source such as state law—rules or understandings that secure certain benefits 
and that support claims of entitlement to these benefits.’’ See also Cleveland Bd. of 
Educ. v. Loudermill, 105 S. Ct. 1487 (1985) (property interests protected by due process 
are created and defined by independent source such as state law). 

65 Crook v. Baker, 813 F.2d at 101 (6th Cir. 1987). 








THE LAW OF HIGHER EDUCATION 
AND THE COURTS: 1986 


Fernand N. Dutile* 


I. INTRODUCTION 


This article examines judicial developments during 1986 in the law 
affecting higher education. Of course, even cases not directly involving 
higher education are relevant and, indeed, to some extent, every legal 
development carries potential impact for higher education. At least 
three factors guided whether a development became included in this 
Review and how thoroughly it was treated: the intimacy of the rela- 
tionship between the subject matter of the development and the mission 
of higher education; the closeness of the context to higher education 
itself; and the level of authority of the development. Thus, a top 
candidate for inclusion would be a pronouncement by the U.S. Supreme 
Court concerning the constitutionality of a college’s curriculum. More- 
over, some of the cases discussed reflect not necessarily the most 
important developments of the year, but rather the variety and texture 
of the expanding tapestry of the law of higher education. 

The article melds and interrelates developments to the extent pos- 
sible. Nonetheless, developments during 1986 in the law affecting 
higher education, even after screening, span a great range. Our inquiry, 
therefore, touches many bases, and some relatively quickly. Even so, 
this Review of necessity passes over many noteworthy developments. 


II. THE INSTITUTION 


Free Speech and the Campus 


The U.S. Supreme Court made a major pronouncement on freedom 
of speech in schools when it decided Bethel School District No. 403 v. 
Fraser.’ Indeed, since the case was decided by the U.S. Supreme Court, 
involved the U.S. Constitution and arose in the context of education, 
it would have deserved a much more extended discussion here had the 
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Court not so pervasively emphasized factors absent in the context of 
higher education. 

In Bethel, a student, addressing a voluntary high school assembly 
to nominate a fellow student for a student elective position, used a 
relatively explicit sexual metaphor throughout the brief talk.” Disci- 
plined for the speech, he sued. 

The U.S. Supreme Court upheld the school’s disciplinary action.* 
It acknowledged its statement in Tinker v. Des Moines Independent 
School District* that students do not ‘‘ ‘shed their constitutional rights 
to freedom of speech or expression at the schoolhouse gate’.’’> But 
Tinker, continued the Court, carefully limited its protection to speech 
or action that does not intrude upon the school’s work or other students’ 
rights.® 

Focusing upon the school’s duty to prepare students for citizenship, 
the Court stressed the inculcation of fundamental values. These fun- 
damental values not only include the ‘‘tolerance of divergent political 
and religious views’’ but also must consider the sensibilities of fellow 
students. Society has an interest in teaching students ‘‘the boundaries 
of socially appropriate behavior.’’? Consistent with these points, the 
Court noted, it had clearly recognized in earlier cases that some speech 
that would be protected among adults could be proscribed when chil- 
dren are involved.*® Prohibiting vulgarity or other offensive language in 
public discourse constitutes a ‘“‘highly appropriate’’ task of the public 
schools.° The Court found the speech ‘‘plainly offensive’ to teachers 
and students, insulting to female students and perhaps even harmful 





2 I know a man who is firm—he’s firm in his pants, he’s firm in his shirt, 


his character is firm—but most ... of all, his belief in you, the students of 
Bethel, is firm. 

Jeff Kuhlman is a man who takes his point and pounds it in. If necessary, 
he’ll take an issue and nail it to the wall. He doesn’t attack things in spurts— 
he drives hard, pushing and pushing until finally—he succeeds. 

Jeff is a man who will go to the very end—even the climax, for each and 
every one of you. 

So vote for Jeff for A.S.B. vice-president—he’ll never come between you 
and the best our high school can be. 

106 S. Ct. at 3167 (concurring opinion). 

’ He was suspended for three days and his name was dropped from the list of 
potential commencement speakers. (As it turned out, he stayed out of school only two 
days and the U.S. District Court enjoined the School Board from preventing his speaking 
at graduation.) Id. at 3162-63. 

* 393 U.S. 503 (1969). 

5 106 S. Ct. at 3163 (quoting Tinker, 393 U.S. at 506). 

6 Id. (citing Tinker, 393 U.S. at 508). 

7 106 S. Ct. at 3164. 

® Id. at 3164-65 (citing New Jersey v. T.L.O., 469 U.S. 325 (1985); Board of 
Education v. Pico, 457 U.S. 853 (1982); FCC v. Pacifica Foundation, 438 U.S. 726 (1978); 
and Ginsberg v. New York, 390 U.S. 629 (1968)). 

® 106 S. Ct. at 3165. 
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to the less mature members of the audience.’® Too, the punishment 
was not related to any particular political point of view." 

Although the Court’s reasoning further illuminates its first amend- 
ment views, so much of Bethel is tied to the grade level involved that 
it carries limited impact for higher education. Inculcating values has 
never been intimately linked to colleges and universities. The Court 
stressed in Bethel the young age (fourteen) of some of the listeners. 
Indeed, Bethel seems to make clearer that college students fall on the 
‘“‘adult’’ side of the line and high school students on the ‘‘children’’ 
side of the line. 

Nonetheless, in Martin v. Parrish," the Fifth Circuit Court of 
Appeals relied in significant part on Bethel to affirm that the abusive 
use of profanity in the classroom by a publicly employed college teacher 
is not constitutionally protected. 

Martin, an economics instructor at Midland College, used profanity 
in the classroom, which led to his dismissal. Martin sued the college, 
asserting that his language was only profane and was thus constitu- 
tionally protected unless it caused disruption.’ 

Under Connick v. Myers,* the court explained, first amendment 
protection extends only to speech on matters of ‘‘public concern.’’”® 
Otherwise, public employees would have an immunity from the con- 
sequences of their speech not shared by anyone in the private sector.’’ 
Since Martin did not argue that his profanity was for any purpose other 





10 Td. Justice Brennan disagreed, finding no evidence in the record that any student 
found the speech insulting, and stating that the speech was not more obscene, lewd or 
sexually explicit than prime time television or current movies. Id. at 3168 (concurring 
opinion). 

Justice Stevens, in dissent, pointedly remarks that while the Court describes the 
speaker as a ‘‘ ‘confused boy’ ’’ and the audience as “‘ ‘children’ ’’, four members of the 
majority would consider high school students like college students when a more orthodox 
message is involved. Id. at 3170 n.2 (dissenting opinion) (citing Bender v. Williamsport 
Area School District, 106 S. Ct. 1326 (1986) (dissenting opinions)). 

Justice Marshall, also in dissent, concluded, with an eye on the Tinker test, that 
school officials had simply failed to show that the speech disrupted the school’s activities. 
Id. at 3168 (dissenting opinion). 

1 Td. at 3166. See also id. at 3168 (concurring opinion). 

The Court found equally unpersuasive the student’s argument that the punishment 
violated due process because he could not know in advance that giving the speech would 
trigger sanctions. School rules, especially when the penalty is a mere two days’ suspen- 
sion, need not be as specific as criminal codes. Moreover, prior to the speech, two 
teachers had told him the speech was inappropriate and should not be given. Id. at 
3162, 3166-67. But see Justice Stevens’ persuasive dissent. Id. at 3169-72. 

2 Of course, even within the grades of K-12, distinctions are appropriate and a 
‘sliding scale’’ might apply. See F. DutiLeE, SEx, SCHOOLS AND THE LAw 23 (1986). 

13 805 F.2d 583 (5th Cir. 1986). 

Id. at 584 (citing Chaplinsky v. New Hampshire, 315 U.S. 568 (1942)). 
461 U.S. 138 (1983). 

See text at note 30, infra. 

Martin, 805 F.2d at 584. 
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than ‘‘cussing out’’ his students, to ‘‘motivate’’ them, the court sug- 
gested that he thereby impliedly conceded his case.” 

The court also relied on Martin’s student audience, looking to 
Bethel, and to FCC v. Pacifica Foundation,’® in which the U.S. Supreme 
Court sustained an FCC order which disapproved of the radio broadcast 
of a vulgar and indecent monologue because it thrust ‘‘patently offen- 
sive speech upon an unwilling, ‘captive’ audience.’’?° In Martin, the 
professor’s profane language in theclassroom was likewise unprotected 
because it ‘‘constituted a deliberate, superfluous attack on a ‘captive 
audience’ with no academic purposes or justification.’’?* 

In Little v. City of North Miami,” Little, a law professor, had done 
some pro bono work with the approval of his employer, the University 
of Florida. North Miami intervened in one of the pro bono actions and 
subsequently adopted a resolution censuring Professor Little for ‘‘im- 
proper use of public funds to represent private parties in litigation 
against the state and against the interests of the City of North Miami.’’” 
As a result, Little sued the City under Section 1983. 

The Eleventh Circuit held that Little set forth sufficient facts to 
allow him to bring a Section 1983 action premised on a violation of 
his first amendment right to free speech.** Likewise, Little alleged 
sufficient injury to his property or liberty interests in his business or 
professional reputation to support violations of procedural due proc- 
ess.”5 

In Cox v. Dardanelle Public School District,?* the plaintiff alleged 
that her nonrenewal as a public middle-school teacher was in retaliation 
for protected speech, in violation of her first amendment rights. The 
School Board had dismissed her on two of the eleven grounds under- 
lying the Superintendent’s recommendation of nonrenewal.?’ 





18 Td. at 585. 

1° 438 U.S. 726 (1978). 

20 Martin, 805 F.2d at 586 (citing Pacifica, 438 U.S. at 749-51). 

21 Martin, 805 F.2d at 586. 

22 805 F.2d 962 (11th Cir. 1986). 

23 Id. at 964. 

24 Td. at 968. 

28 Id. at 969. The court affirmed the dismissal of sixth amendment claims as no 
criminal charges existed. Id. at 968. The court also affirmed that the resolution was not 
a bill of attainder. 805 F.2d at 967. 

In a special concurrence, Judge Hoffman found the case ‘‘strikingly similar to Paul 
v. Davis, 424 U.S. 693 (1976), which the Court described as a ‘classical claim for 
defamation’ and which was declared to be non-actionable under 42 U.S.C. § 1983.’’ 
Little, 805 F.2d at 970. 

2° 790 F.2d 668 (8th Cir. 1986). See also Hamer v. Brown, 641 F. Supp. 662 (W.D. 
Ark. 1986). 

27 The Board found that Mrs. Cox had ‘‘signed in’’ for another teacher and had, in 
violation of administrative policy, ‘‘allowed her class to be interrupted by a visitor 
without permission from the Principal.’’ 790 F.2d at 671. 

With regard to the remaining nine charges, the Board found four ‘‘false’’, and four 
‘‘true’’ but insufficient grounds for nonrenewal. The Board’s attorney had withdrawn the 
ninth. Id. 
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Relying on the U.S. Supreme Court’s pronouncements in Mt. Healthy 
City School District Board of Education v. Doyle,”* the Eighth Circuit 
noted that to prevail in such a case, the plaintiff must show that the 
speech or conduct allegedly the basis of the nonrenewal warranted 
constitutional protection and was a substantial factor in the adverse 
personnel decision; the employer still might prevail by showing that 
even absent the protected activity it would have taken the same action.” 

To warrant constitutional protection, the public employee’s speech, 
considered in light of its content, forum and total context, must involve 
a ‘‘ ‘matter of public concern’.’’ If the employee speaks out, in public 
or in private, concerning a matter of only ‘‘parochial’’ concern as an 
employee, the first amendment does not apply. Even if the speech 
relates to public matters, the court must balance the interest of the 
employee, qua citizen, in speaking on public matters and that of the 
employer in promoting efficient public service. 

Here, the teacher had spoken out several times in disagreement 
with the new Principal’s changes in rules governing the performance 
of teachers’ duties. Was the teacher acting as ‘‘a concerned public 
citizen’? or as an employee?*! The appellate court found that the 
teacher’s speech addressed more than ‘‘internal policy concerns’’; it 
addressed public concerns with the educational process.*? 

The difficulty with the court’s reasoning involves the impossibility 
of drawing even a broad line between matters that are personal and 
those that are public.** After all, almost any educational issue of interest 
to the public will most likely be of more significant interest to the 
teacher. Conversely, any item of interest to teachers is easily converted 
into a matter of public interest merely by asserting that the working 
situation, and thus the morale, of teachers inevitably affects education— 
recruiting of new teachers and the efficiency of current ones are inev- 
itably influenced. Thus, even if the teacher’s interest is in fact one of 
job satisfaction, the teacher will likely and justifiably argue it as a 
matter crucial to education and thus a public matter. 

In Cox itself, not surprisingly, some of the concerns—for example, 
policies requiring teachers to check in and out and forbidding personal 
calls on school phones—the court found to be purely internal matters; 
as to these, the teachers’ pronouncements were not protected. Equally 
predictable, the court found that criticism of the Principal’s policies 





28 429 U.S. 274, 287 (1977). 

22 790 F.2d at 672. 

30 Id. (citing Connick v. Myers, 461 U.S. 138, 142, 143-48 (1983); and Pickering v. 
Bd. of Educ., 391 U.S. 563, 568 (1968)). 

31 See 790 F.2d at 672 (citing Connick, 461 U.S. at 147-48). 

32 790 F.2d at 673. 

33 See Lewis v. Harrison School District No. 1, 805 F.2d 310 (8th Cir. 1986), in 
which the Eighth Circuit, relying on its decision in Cox, held that a principal’s speech 
to the school board, critical of the superintendent’s decision to transfer the principal’s 
wife, involved a matter of current legitimate public concern. Id. at 313-16. 
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and administrative style (which allegedly discouraged teacher input 
and ‘‘inhibited teachers’ use of different teaching techniques’’) related 
to public concerns, since these matters ‘‘affected teacher morale ... 
and the students.’’* 

Of course, even though the speech related to a public matter, the 
court still had to balance the employee’s interest in that speech against 
the employer’s interest in promoting efficient public service.** The 
court found no evidence that the teacher’s criticisms ‘‘introduced dis- 
cord into otherwise harmonious relations with her colleagues,’’*® ‘‘af- 
fected her teaching performance,’’®” or ‘‘disrupted her relationship’’ 
with the Principal,** or that the ‘‘time, place or manner’ of the speech 
worsened her relationship with the Principal or disrupted the school’s 
operation.*® Thus, the speech was protected.*° 

Finally, applying the Mt. Healthy analysis, the court concluded 
that the record supported the trial judge’s finding that the speech, even 
though School Board members were unaware of it, motivated the 
nonrenewal, since charges would not have been brought before the 
Board except for the speech.* 

Another case involving the balancing of the public employee’s right 
of free expression against the public employer’s interest in efficient 
public service was May v. Evansville-Vanderbergh School Corp.,*? de- 
cided by the Seventh Circuit. 

Although May occurred in the context of an elementary school, it 
seems equally applicable to public colleges and universities because it 
involves employees and not students, whose greater age and sophisti- 
cation at the higher education level could affect the resolution of 
religious issues under the first amendment.* 

In May, teachers, who had been meeting Tuesday mornings on 
public school property, prior to the beginning of classes, to pray, sing 
hymns and discuss the Bible, were ordered to stop doing so after Mrs. 
May, one of those participating in the meetings, asked the new Principal 
to announce the meetings in a teachers’ newsletter. Mrs. May sued, 
alleging a violation not of her right to free exercise of religion, but of 
her right to free speech.** 





%4 “It is beyond doubt that personnel decisions that adversely affect discipline and 
morale may ultimately impair an agency’s efficient performance of its duties.’’ Connick, 
. 461 U.S. at 163 (dissenting opinion) (quoted in Cox, 790 F.2d at 673 n.7). 

38 790 F.2d at 673. 

36 Id. at 674. 

37 Id. 

38 Id. The court stated that the Principal’s implementation of his personnel policies, 
not the teacher’s speech, caused such disruption. Id. In context, this distinction may 
often be a difficult one to draw. 

Id. at 674-75. 
Id. at 675. 
Id. at 676. 

2 787 F.2d 1105 (7th Cir. 1986). 

See Widmar v. Vincent, 454 U.S. at 274 n.14. 
787 F.2d at 1107. 
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The court, recognizing that teachers most likely are entitled to 
communicate privately with each other on religious topics as long as 
the public employer’s business is not affected,** held that these em- 
ployees had no more right than members of the general public to re 
school facilities for meetings:*® 


[T]he objection to forcing an employer to allow his premises to 
be used for meetings by employees has deeper roots than the 
marginal costs in electricity or maintenance that such use might 
impose. There is a potential distortion of the market in ideas if 
public employees are given greater rights of free expression than 
private employees by having a right of free access to their em- 
ployer’s premises for meeting purposes. ... There is also a po- 
tential distortion of the market in ideas if employees are 
involuntarily identified with particular views by being compelled 
to sponsor meetings at which those views are advocated.*’ 


The court found that the plaintiff had not justified a result whose first 
amendment benefits seem ‘“‘modest’’ and whose costs ‘“‘seem high.’’* 
The court seems to reach the right result for the wrong reason. If 
permission for such meetings does distort the speech market, it follows 
that not only need not the school allow such meetings, it may not, lest 
private employees be disadvantaged by the state action, in violation of 


the first amendment. Yet the court suggests the public employer could 
allow such meetings.*® Moreover, the court’s point seems to assume 
that few if any private employers allow employees to use work facilities 
for discussion meetings. 

The court noted that a different result might obtain if the school 
had created a public, or a limited public, forum by allowing other 
teacher groups to hold discussion meetings, religious or not.*° 





45 Id. at 1110. 

4° The court also noted that a thin line separates a private conversation from a 
‘‘meeting,’’ but concluded that the instant case fell clearly on the ‘‘meeting’’ side of the 
line. Id. ‘‘Admittedly there is no sharp line between a private conversation and a group 
meeting. .. .’’ The court suggested as criteria: (1) the presence or absence of a group 
name, a group charter, group bylaws, or affiliation with an established organization; (2) 
the group’s size and visibility; and (3) whether it advertises. Id. In any event, the court 
was satisfied that ‘‘a ‘meeting’ is an intelligible concept, a criterion of legal regulation, 
and a thing distinct from a private conversation.’’ Id. at 1110-11. 

47 Id. at 1109. An added reason were the ‘‘costs in frayed public relations’”’ 
potentially engendered by ‘‘entangling”’ a public institution ‘‘in controversies sparked 
by its employees’ use of its property as a site for speeches and meetings... .’’ Id. 

48 Td. at 1111. 

4° See id. at 1110 (‘‘unless the employer consents’’). 

so Id. at 1114. The plaintiff argued that once the employer allowed some groups to 
meet on school premises, it could not forbid others on the basis of the content of the 
speech. She relied on Widmar v. Vincent, 45. U.S. 263 (1981), in which, in 1981, the 
U.S. Supreme Court held that once a state university created a forum generally open to 
use by student groups, a regulation barring only religious groups on the basis of the 
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In Bender v. Williamsport Area School District,** the U.S. Supreme 
Court might have addressed important first amendment issues in the 
context of a school district’s refusal to allow a wholly student-initiated 
nondenominational prayer club to meet during regularly-scheduled 
activity periods.*? The U.S. District Court agreed with the students that 
the refusal violated their right to free speech under the first amend- 
ment.®* The school district took no appeal, but a member of the school 
board did appeal. The Court of Appeals held in his favor.** The U.S. 





content of their speech violates the first amendment. (The university had argued that its 
interest in complying with the establishment clause constituted the compelling state 
interest required for discriminating on the basis of speech content. But the Court found 
that an ‘‘equal access’’ policy allowing such religious groups to meet, at least at the 
college and university level, see 454 U.S. at 274 n.14, would not violate the establishment 
clause and that, indeed, enforcing a ban on such use by religious groups presented a 
greater danger of entanglement. Id. at 272 n.11). 

The May court was not totally convinced by the Widmar argument: 

Not only is tiiere a question whether the public forum doctrine is intended to 

apply to purely internal gatherings (for Mrs. May does not wish to invite anyone 

to join her prayer group who is not an employee of the school); Mrs. May’s 

specific contention—that the school discriminates arbitrarily against one type 

of speech, religious speech—would if true establish an abridgment of free 

speech however one classifies the [school] along the range of public-private 

forum. 
The court observed that a ‘‘college classroom (and a fortiori an elementary school 
classroom) does not become a public forum because a guest lecturer from the outside is 
invited to talk to the class.’’ 787 F.2d at 1113. The court did not need to decide the 
point, however, since the record (and the procedural posture of the case) supported the 
conclusion that the school forbade meetings unrelated to the employer’s business. ‘‘The 
absence of a formal policy does not prove the absence of a policy.’’ See id. at 1114-17. 

For more on religious meetings on public school grounds, see Grattan v. Board of 
School Commissioners of Baltimore City, 805 F.2d 1160 (4th Cir. 1986). 

For more on teacher speech rights, see Garland Independent School District v. Texas 
State Teachers College, 107 S. Ct. 41 (1986), summarily affirming the Fifth Circuit’s 
invalidation of a school district rule prohibiting discussion during school hours of teacher 
organizational activity. The Court of Appeals had also found that prohibiting teachers 
from using school facilities for the distribution of union-related matter chilled the free 
speech rights of the teachers. 777 F.2d 1046 (5th Cir. 1986). 

51 106 S. Ct. 1326 (1986). 

’2 Had the Court reached the merits, it might have decided the extent to which 
Widmar v. Vincent, see note 50, supra, extended to high school situations. Chief Justice 
Burger, joined by Justices White and Rehnquist, felt that Widmar coni.olled the Bender 
situation, whether or not students might misinterpret the presence of the meetings on 
school premises as state support. 106 S. Ct. at 1337-38 (dissenting opinion). Justice 
Powell also found Widmar controlling, despite the ‘‘few years’’ difference in age between 
high school and college students. Id. at 1338-39 (dissenting opinion). But see note 10, 
supra. 

The Equal Access Act, 20 U.S.C. § 4071 (1984), applies to secondary schools and 
not to colleges and universities. For an example of its application, see Student Coalition 
for Peace v. Lower Merion School District Board of School Directors, 633 F. Supp. 1040 
(E.D. Pa. 1986). 

53 563 F. Supp. 697, 699-700 (M.D. Pa. 1983). 

5 741 F.2d 538 (3d Cir. 1984): ‘‘[TJhe particular circumstances disclosed by the 
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Supreme Court held that he had no standing to appeal since nothing 
in the complaint or in the record suggested that relief was sought or 
awarded against any board member in an individual capacity.*> More- 
over, he could not, merely as a board member, “ ‘step into the shoes 
of the Board’ ’’ to pursue its right of appeal.5*° Therefore, the Court of 
Appeals had lacked jurisdiction to hear the case.*’ As it turns out, then, 
Bender tells us more about the power of individuals on school boards 
(and presumably boards of trustees of colleges and universities) than it 
does about the first amendment.** 

San Diego Committee Against Registration and the Draft (CARD) 
v. Governing Board of Grossmont Union High School District,** although 
occurring in a public high school context, seems equally applicable to 
higher education and carries important lessons concerning college 
newspapers, magazines and perhaps other college media as well. CARD, 
whose members included both students and non-students, sued the 
school board after being denied space for an anti-draft advertisement™ 
in five of the district’s high school newspapers, despite the fact that 
the newspapers accepted advertisements from non-students, including 
military service advertising.” 

The Court of Appeals for the Ninth Circuit noted that the U.S. 
Supreme Court has distinguished among three kinds of forum: (1) the 
traditional public forum, like streets and parks, where “‘ ‘the rights of 





record ... lead to the inexorable conclusion that the constitutional balance of interests 
tilts against permitting the . . . activity to be conducted within the school as a genera’ 
activity program... .’’ Id. at 561. 

55 106 S. Ct. at 1332. For more on standing, see Associated Students of University 
of Oregon v. Oregon Investment Council, 728 P.2d 30 (Or. 1986), discussed in note 80, 
infra. 

56° 106 S. Ct. at 1332-33. 

87 Id. at 1333-35. 

88 For more on the first amendment in the context of education, see Saye v. St. Vrain 
Valley School District, 650 F. Supp. 716 (D. Colo. 1986); and Claiborne County Board of 
Education v. Martin, 500 So.2d 981 (Miss. 1986). 

© 790 F.2d 1471 (9th Cir. 1986). 

*° Know Your Rights! 

Know Your Choices! 

If the draft starts tomorrow, you 
could be in boot camp 11 days later. 
Call or Write: 

Committee Against 

Registration and the Draft 

735-7518, 

283-6878 

P.O. Box 15195 

San Diego, CA 92115 

Above these words appeared a ‘‘ghost-like figure’’ saying, ‘‘Don’t Let the Draft Blow 
You Away.”’ Id. at 1472 n.1. 

% Id. at 1472-73. See also Searcey v. Crim, 642 F. Supp. 313 (N.D. Ga. 1986); 
Kuhlmeier v. Hazelwood School Dist., 795 F.2d 1368 (8th Cir. 1986). 








312 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 14, No. 2 


the state to limit expressive activity are sharply circumscribed’ ’’;® (2) 
the limited public forum, public property which the government has 
opened for expressive activity by the public;® and the non-public forum, 
whose use the state may limit to its intended purposes, whether com- 
municative or not, as long as any speech regulation is reasonable. 

A limited public forum, the court recognized, ‘‘may, depending on 
its nature and the nature of the state’s actions, be open to the general 
public for the discussion of all topics, or there may be limitations on 
the groups allowed to use the forums or the topics that can be dis- 
cussed.’’®* Therefore, a limited public forum may invite specified groups 
to discuss all topics, all groups to discuss specified topics, or specified 
groups to discuss specified topics. 

Since newspapers are entirely devoted to speech, since the school 
board allowed a specified group (the students) to discuss virtually 
anything, and since it allowed the general public to advertise, the 
school papers constituted, at the least, a limited public forum. Since 
the military service ads reflected the government’s political (not eco- 
nomic) interests, the court concluded, the school board did not limit 
the forum, vis-a-vis the general public, to non-political commercial 
speech. Since the school board thus established the newspapers as a 
limited public forum® which includes speech by non-students that is 
both commercial and political,® at least with respect to the significant 
and highly controversial topic of military service, it could not, without 
a compelling governmental interest,® bar speech ‘‘otherwise within the 
boundaries of the forum. .. . In particular, the Board cannot allow the 
presentation of one side of an issue, but prohibit the presentation of 
the other side.”’”° 

Even if the papers were considered a nonpublic forum, the rejection 
of CARD’s copy, in the court’s view, constituted viewpoint-based dis- 
crimination,”’ which is forbidden even in a nonpublic forum,”? and was 





8 790 F.2d at 1475 (citing Perry Educ. Ass’n v. Perry Local Educators’ Ass’n, 460 
U.S. 37, 45 (1983); and Cornelius v. NAACP Legal Defense & Educ. Fund, 105 S. Ct. 
3439, 3449 (1985)). 

8 790 F.2d at 1475 (citing Perry, 460 U.S. at 45; and Cornelius, 105 S. Ct. at 3449). 

* 790 F.2d at 1476 (citing Perry, 460 U.S. at 46; and Cornelius, 105 S. Ct. at 3448). 

85 790 F.2d at 1475. 

86 Id. (citing Perry, 460 U.S. at 46 n.7). 

*7 The dissent, disagreeing with the majority’s forum analysis, would have found 
a nonpublic forum. It would have remanded to see if the ban was viewpoint-based. San 
Diego Committee, 790 F.2d at 1481-85. 

* Whether, having established a limited public forum ‘‘for mixed political and 
commercial speech on a particular topic, the state may bar a response that constitutes 
pure political speech is not before us and we do not reach that question.’’ Id. at 1478 
n.8. CARD’s message was both commercial (offering counseling services) and political. 
See id. 

The record, the court said, disclosed none. Id. at 1478. 

70 790 F.2d at 1478. 

Id. 
Id. at 1481. 
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unreasonable.”? The Board’s assertion that it was reasonable to restrict 
non-student contributions to the non-political fails in light of the fact 
that the military service ads were political; the Board’s assertion that 
CARD’s advertisements could be rejected because they amounted to 
advocacy of an illegal act was founded on mere speculation; finally, 
the Board’s contention that space devoted to CARD’s ads would reduce 
the space available to students applied as well to the military service 
advertisements.”* For all these reasons, the court found that the district 
court had wrongly denied CARD a preliminary injunction.’ 

In Sinn v. Daily Nebraskan,’ plaintiffs Sinn and Pearn tried un- 
successfully to place several ads for gay or lesbian roommates in the 
Daily Nebraskan, the student newspaper of the University of Nebraska- 
Lincoln (UN-L). Although the newspaper had no policy which specif- 
ically barred the ads, it had a policy barring objectionable ads. The 
Publications Committee subsequently amended existing policy to pro- 
hibit advertisements indicating the advertiser’s sexual preference. 

UN-L strived for editorial independence for the student paper. The 
state, through UN-L, held no editorial control over the paper. Although 
the paper was an instrumentality of the state since it received a mini- 
mum amount of university support, the bulk of its revenues came 
through advertising and sales. Therefore, the court considered the Daily 
Nebraskan a hybrid, a private newspaper for some purposes and a state 
agency for others.”” The court used a trilogy of Supreme Court cases” 
to conclude that the Daily Nebraskan’s policy was not state action, 
because the state had not affirmatively compelled or directed the result. 

Assuming arguendo that the student paper policy had been state 
action, the court discussed the applicability of the public forum doc- 
trine, commercial speech, and the equal protection clause and found 
that none would have compelled the paper to publish the ad. Rejection 
of the ad was a constitutionally-protected editorial policy not affected 
by the paper’s relationship to the university.” 





73 Id. at 1478. 

74 Id. at 1478-80. 

Although the dissent argued that the CARD advertisement could be excluded due 
to the disruption it would cause, see id. at 1485, the court rejected the suggestion since 
the Board had not advanced that justification before that court and, in any event, because 
the record contained nothing to suggest such disruption. Id. at 1480 n.10. 

75 For discussion of whether, as the Board contended, the court lacked jurisdiction 
because CARD failed to file a timely notice of appeal under Fed. R. App. P. 4(a), see id. 
at 1473-74. 

7 638 F. Supp. 143 (D. Neb. 1986). 

7 Id. at 147-49. 

7° Rendell-Baker v. Kohn, 457 U.S. 830 (1982); Blum v. Yaretsky, 457 U.S. 991 
(1982); and Lugar v. Edmondson Oil Co., 457 U.S. 922 (1982). 

7° Sinn, 638 F. Supp. at 150-52. For another case involving student speech and the 
University of Nebraska, see Brown v. Board of Regents of the Univ. of Nebraska, 640 F. 
Supp. 674 (D. Neb. 1986). 
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At the University of Utah, litigation resulted when the university 
ordered the removal of ‘‘shanties’’ which the students erected in op- 
position to apartheid in South Africa and to the university’s investment 
policy.*° The federal district court held that the shanties represented 
protected symbolic speech,*! and that the university was, at least with 
regard to students, a limited public forum.*? The university could 
therefore not require removal of the shanties without clearly-stated, 
narrowly-tailored regulations, content-neutral, designed to promote a 
substantial governmental interest.** The court clearly suggested that 
overall cost, potential liability, liability insurance availability or cost, 
risk of physical harm, and even aesthetic concerns could form the basis 
for such regulations.™ 

Commercial speech did not fare well in Fox v. Board of Trustees 
of State University of New York.®* Addressing a challenge to the 
university’s prohibition against product demonstrations in student dor- 
mitories, the federal district court found such demonstrations to be 
commercial speech® and dormitories to be limited public fora. There- 
fore, the court found the total ban on commercial speech constitutional; 
the ban was both viewpoint-neutral and, in light of the university’s 
mission, reasonable.*’ 





® University of Utah Students Against Apartheid v. Peterson, 649 F. Supp. 1200 
(D. Utah 1986). 

In another apartheid-related case, Associated Students of University of Oregon v. 
Oregon Investment Council, 728 P.2d 30 (Or. 1986), a variety of student groups sought 
a judicial declaration that the Investment Council could not, contrary to an Oregon State 
Board of Higher Education resolution, see id. at 31 n.2, invest Oregon Higher Education 
endowment funds in the common stock of corporations doing business in South Africa, 
Zimbabwe and Namibia. (The funds involved were charitable trusts funded by private 
donations and, according to state law, subject to the control of the State Board of Higher 
Education). The Court of Appeals of Oregon, unlike the trial court, did not reach the 
merits, concluding that the plaintiffs lacked standing to maintain the action. Noting that 
plaintiffs sought to compel investment decisions consistent with their social and moral 
opposition to apartheid, the court concluded that their interests were ‘‘abstract’’, and 
‘‘not sufficiently special to distinguish [their] concern from that of all Oregonians who 
are strongly opposed to apartheid’’. Id. at 32-33. They therefore have, said the court, no 
legally recognized interest. Id. at 33. 

Compare University of Connecticut Chapter AAUP v. Governor, 200 Conn. 386, 512 
A.2d 152 (1986), in which the Supreme Court of Connecticut found that the AAUP did 
have standing to challenge state budgetary allotments to state institutions of higher 
education. The plaintiffs lost on the merits, however. 

* 694 F. Supp. at 1207. 

82 Id. at 1209. 

83 Id. at 1210. 

* Id. at 1211. Pending the enactment of such regulations, the court, noting that 
most of the problems relating to the shanties occurred at night and that the speech 
interests of the students did not seem furthered by nighttime display, ordered that the 
shanties be displayed only during daytime hours. Id. 

8° 649 F. Supp. 1393 (N.D.N.Y 1986). 

8° Id. at 1398. 

87 Id. at 1401-02. 
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Religion and the Campus 


In Stark v. St. Cloud State University® plaintiffs challenged under 
the first amendment the university’s policy allowing students to fulfill 
student teaching requirements at parochial schools. The policy stated 
that parochial (and other private) schools could become student teacher 
sites if they met the criteria required of public schools. The policy 
required the University to advise the students that any religious aspect 
of the school was between the student teacher and the parochial school. 
The University also accommodated any student teaching supervisor 
who, on religious grounds, objected to conducting on-site visits to 
parochial schools.* 

The court applied a three-prong test to determine whether the 
policy violated the establishment clause of the first amendment. First, 
the policy must serve a secular purpose. Second, the primary effect of 
the policy cannot be to advance or inhibit religion. Third, the policy 
cannot foster an excessive entanglement of the state with religion.” 
The University policy met the first prong but failed the other two. First, 
the University’s broadened placement policy increased the number of 
student teaching sites. This arguably served a secular purpose. Second, 
although the students taught only secular courses, their presence at a 
pervasively sectarian school benefited religion. As such, the University 
policy advanced religion by creating a perception that the state endorsed 
the institution’s religious mission.*: Third, this constituted an entan- 
glement between the state and religion. The University made the option 
available to the student. The interjection of student choice did not 
neutralize this link, a link much stronger than the one which the U.S. 
Supreme Court found impermissible in Grand Rapids School District 
v. Ball.% 


Contract, Breach of Warranty and Negligence 


In Prusack v. State,** a New York court found that the rights and 
duties set out in a university’s bulletins become part of the contract 
between the student and the institution.* Since bulletins provided to 
the students contained specific disclaimers to the effect that tuition 
charges were subject to change, the university breached no contract 
when it raised its tuition above the amount quoted in the letters of 





8 802 F.2d 1046 (8th Cir. 1986). 

8 Td. at 1047-48. 

% Td. at 1048 (citing Lemon v. Kurtzman, 403 U.S. 602, 612-13 (1971)). 

% Id. at 1050 (citing Grand Rapids School Dist. v. Ball, 105 S. Ct 3216, 3226-27 
(1985)). 

105 S. Ct. 3216 (1985). 

% 498 N.Y.S.2d 455 (A.D. 2 Dept. 1986). 

% Id. at 456. 
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admission which the applicants had signed and returned, pursuant to 
the letters’ terms.*° 

An issue of great moment to colleges and universities arose in 
Moore v. Vanderloo,** in which the plaintiff, who suffered a stroke 
following chiropractic manipulation, sued, among others,” the college 
which the chiropractor had attended. The complaint alleged breach of 
warranty and negligence, for failure properly to research and instruct 
the chiropractor concerning the risk of stroke presented by chiropractic 
manipulation of the neck.® 

With regard to the contention that the college diploma awarded 
the doctor constituted an express” warranty of his competence and that 
the college’s advertising expressly warranted ‘‘the safety of the chiro- 
practic method,’’ the court first found the Uniform Commercial Code 
(U.C.C.) inapplicable, since it ‘‘does not apply to services.’’*°° Moreover, 
even if the U.C.C. applied by analogy, Iowa law provides that express 
warranties are created by an affirmation of fact or promise, ‘‘made by 
the seller to the buyer’’, which becomes ‘‘part of the basis for the 
bargain’’, a provision clearly inapplicable to any relationship between 
the college and the plaintiff.*™ 

Even if a general contractual warranty theory applied, additional 
problems relating to ‘‘lack of consideration, privity and the nature of 
the contractual relationship’’ appear. To hold that a college’s issuance 
of a diploma or advertising creates, even without reliance or privity, a 
warranty threatens unlimited liability for all educational institutions. If 
anyone warrants competence in this situation, the court continued, it 
is the state, which examines and licenses potential chiropractors.'° 

With regard to the negligence claim, the court reviewed educational 
malpractice cases from across the country, noted that all such suits 
save one’ were unsuccessful, and agreed with other courts that public 





*5 Id. at 456-57. For this and other reasons, the court, in its memorandum opinion, 
declined to accept the plaintiff’s late filing of the complaint. See id. 

_% 386 N.W.2d 108 (Iowa 1986). 

*” The other defendants were the chiropractor and the manufacturer of the plaintiff’s 
oral contraceptive. Id. at 111. 

% Id. For more on the negligence of educational institutions, see Levine v. Live 
Oak Masonic Housing, Inc., 491 So.2d 489 (La. App. 3 Cir. 1986). 

* The court did not consider the plaintiff’s allegation of an implied warranty, since 
the failure to make such an argument or cite any authority for it in the briefs constituted 
a waiver under Iowa law. 386 N.W.2d at 113 (citing IOWA R. APP. P. 14(A)(3)). 

100 386 N.W.2d at 112 (citing Semler v. Knowling, 325 N.W.2d 395, 398-99 (Iowa 
1982)). 

11 386 N.W.2d at 112 (quoting IOWA CODE § 554.2313(1)(a) (1977)). The court 
found ‘‘no evidence ... that [the plaintiff] read or relied on any of [the college’s]} 
informational material. ... [She] did not know where the chiropractor obtained his 
diploma, or that he even had one, and, thus, it did not serve as the basis of her decision 
to utilize [the chiropractor’s]services.’’ 386 N.W.2d at 112. 

102 386 N.W.2d at 112-13 (citing IOWA CODE § 147.2, § 147.14(8) and § 147.55). 

103 See B.M. v. State, 649 P.2d 425 (Mont. 1982), in which a child and the guardian 
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policy bars a cause of action for damages alleging negligence in the 
educational process. Underlying this conclusion are the absence of a 
workable standard of care, ‘‘the inherent uncertainty in determining 
the cause and nature of any damages,’’ and the ‘‘extra burden’’ such 
suits would visit upon educational institutions and the courts.“ Also, 
the recognition of such a cause of action would occasion judicial 
interference with the operation of schools and colleges, especially 
inappropriate in the case of higher education, and with legislative 
determination of competency through licensing standards.’ 


Off-Campus Jurisdiction 


An Illinois appellate court upheld the authority of a police officer 
of the Southern Illinois University (SIU) Police Department to make an 
off-campus arrest for driving under the influence of alcohol.’ The 
officer, having seen the defendant (apparently not a student at SIU) 
drive over a curb and accelerate rapidly, pursued the defendant and 
arrested him at his trailer.’” Illinois law specified that SIU officers have 
the power: 


to make arrests on view .. . of violations of state statutes, univer- 
sity rules and regulations and city or county ordinances, except 
that they may exercise such powers only within counties wherein 
the university and any of its branches or properties are located 
when such is required for the protection of university properties 
and interests, and its students and personnel... .% 


The court broadly interpreted the statute ‘‘to fulfill the legislative 
purpose of protecting students, staff and property of SIU by providing 
effective law enforcement personnel in addition to city, county and 
state police.’’ Because the cfficer observed the conduct ‘‘in close prox- 
imity’’ to SIU, the arrest itself occurred ‘‘in the vicinity of’’ SIU, and 
both the conduct and the arrest occurred in the city of Carbondale, the 
court upheld the power of the officer to make the arrest.’ 


III. EMPLOYMENT — FACULTY AND STAFF 


Tenure & Financial Exigency 


Two 1986 Idaho cases dealt with the dismissal of a tenured pro- 
fessor based on faculty contract clauses allowing discharge based on 





alleged negligent misplacement in a special education program. 386 N.W.2d 114, and 
114 n.1. 

104 386 N.W.2d at 113-14. 

108 Td. at 115. 

106 People v. Doherty, 487 N.E.2d 1222 (Ill. App. 5 Dist. 1986). 

107 Td. at 1227-28. 

18 ILL. REV. STAT., ch. 144, § 658(10) (1983). 

10° 487 N.E.2d at 1228. On a separate issue, the court held that the traffic citation 
properly notified the defendant of the charged offense. See id. at 1228-29. 
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financial exigency.’° Both professors sued, alleging a denial of due 
process under Section 1983. 

In Milbouer v. Keppler,‘ the U.S. District Court granted summary 
judgment for the Boise State University officials on the due process 
claim.*!? The court applied the following test: 


When an instructor is discharged from a tenured position because 
of a financial crisis, the educational institution has the burden of 
proving both of the following: (1) that a genuine financial exigency 
existed at the institution, and (2) that a uniform set of procedures 
were used by the institution in determining what faculty members 
would be discharged.*** 


The Milbouer court found that university officials had met both prongs 
of the test." 

In Pace v. Hymas,’** the state trial court had bifurcated the case to 
determine first whether a ‘‘demonstrably bona fide’’ financial exigency 
existed.’*® The court held that the defendant University of Idaho officials 
failed to prove financial exigency.‘” The Idaho Supreme Court con- 
firmed that the burden of proving financial exigency was properly 
placed on university officials. Left to be determined in Pace was whether 
the professor’s dismissal violated her constitutional right to due process. 
The mere breach of contract does not itself equal a due process viola- 
tion.’ Pace must prove that the discharge was arbitrary, capricious or 
without a rational basis.‘ 


Discrimination 


Substantive Aspects 


In 1986 the Third Circuit found Arabs’”° to be racially protected 
by 42 U.S.C. § 1981, which provides ‘‘all persons . . . the same right 





u0 See Case Comment, Pace v. Hymas: Termination of Tenured University Faculty. 
Financial Exigency and the Burden of Proof in a Substantive Due Process Claim, 13 
J.C.U.L. 417 (1987). 

11 644 F, Supp. 201 (D. Idaho 1986). 

12 The professor also alleged breach of contract and wrongful discharge. Id. at 203. 

43 Milbouer, 644 F. Supp. at 203 (citing Bignall v. North Idaho College, 538 F.2d 
243 (9th Cir. 1976)). 

14 Milbouer, 644 F. Supp. at 204, 206. The court also found that the eleventh 
amendment barred the suit. Id. at 206-08. See note 311, infra. 

"8 726 P.2d 693 (Idaho 1986). 

us Td. at 694. 

u7 Td. at 696. 

us Td. at 698 n.5. 

ne Td. at 698. 

v0 The plaintiff, a U.S. citizen, was born in Iraq and was a member of the Muslim 
faith. Al-Khazraji v. Saint Francis College, 784 F.2d 505, 507 (3d Cir. 1986), aff’d, 107 
S. Ct. 2022 (1987). 
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. .. to make and enforce contracts . . . and to the full and equal benefits 
of all laws and proceedings for the security of persons and property as 
is enjoyed by white citizens. .. .’’** In Al-Khazraji v. Saint Francis 
College,’?? that court rejected the argument that ‘‘an ethnic Arab is 
taxonomically a Caucasian.”’ 

Exploring Section 1981’s legislative history, the court asserted that 
the legislation, though aimed primarily at the mistreatment of blacks 
by private individuals,’?* envisaged a broader sweep. Congress had in 
mind, in fact, not ‘‘any particular scientific conception’’ of ‘‘race’’, 
which has no precise definition, but rather, at the least, ‘‘membership 
in a group that is ethnically and physiognomically distinctive.’’ The 
court thus found that the plaintiff should be given the opportunity to 
prove racially-motivated discrimination.’7* (In May, 1987, the U.S. 
Supreme Court unanimously affirmed the Court of Appeals, holding 
that one of Arabian ancestry may be protected from racial discrimination 
under Section 1981.'25 Moreover, such protection does not require a 
distinctive physiognomy.’? Proof of intentional discrimination based 
on the plaintiff’s being born an Arab, as opposed to the place of his 
origin or his religion, will, said the Court, make out a Section 1981 
case).'?7 

In Ansonia Board of Education v. Philbrook,’?* a high school 
teacher brought a Title VII action alleging that the school board’s policy 
regarding leave for religious observance conflicted with his religious 


beliefs, in violation of the board’s statutory duty to ‘‘reasonably accom- 
modate an employee’s ... religious observance or practice without 
undue hardship on the conduct of the employer’s business.’’!”? The 
Court found that an employer meets its obligation when it offers 
reasonable accommodation to the employee. The employer need not 





1 42 U.S.C. § 1981 (1982): 

All persons within the Jurisdiction of the United States shall have the same 

right in every State and Territory to make and enforce contracts, to sue, be 

parties, give evidence, and to the full and equal benefit of all laws and 

proceedings for the security of persons and property as is enjoyed by white 

citizens, and shall be subject to like punishment, pains, penalties, taxes, 

licenses, and exactions of every kind, and to no other. 

122 784 F.2d 505 (3d Cir. 1986), aff'd, 107 S. Ct. 2022 (1987). 

23 Id. at 515 (citing Jones v. Mayer, 392 U.S. 409, 427-28 (1986)). 

124 784 F.2d at 515-17. The court declined to decide whether Section 1981 applied 
to claims of discrimination on the grounds of national origin. Id. at 514 n.11. 

For other cases allowing ‘‘ ‘nontraditional’ ’’ plaintiffs to allege race discrimination 
under Section 1981, see id. at 517 n.17. 

28 Saint Francis College v. Al-Khazraji, 107 S. Ct. 2022 (1987). For a related case, 
see Shaare Tefila Congregation v. Cobb, 107 S. Ct. 2019 (1987). 

126 107 S. Ct. at 2028. 

127 Id. 

28 106 S. Ct. 367 (1986). 

29 Id. at 368 (citing Title VII of the Civil Rights Act of 1964 § 701(j)). The Court’s 
only other consideration of section 701(j) occurred in Trans World Airlines, Inc. v. 
Hardison, 432 U.S. 63, 74 n.9 (1977). Ansonia, 106 S. Ct. at 371. 
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prove that alternatives proposed by the employee cause undue hard- 
ship.?° 

Two Jesuit universities prevailed in litigation challenging their 
hiring policies. In Pime v. Loyola University of Chicago,*' the Depart- 
ment of Philosophy at Loyola passed a resolution reserving to Jesuit 
(Society of Jesus) philosophers the next three tenure-track vacancies. 
Charging religious discrimination under Title VII, Pime, who is Jewish, 
sued after the department chairman indicated that no other openings 
were likely in the next few years.**? 

Loyola asserted that it could require those prospective employees 
to be Jesuits as a bona fide occupational qualification(BFOQ).’* Al- 
though 94% of the teaching staff at Loyola are non-Jesuit, Loyola’s 
bylaws require that over one-third of the Board and that the president 
be Jesuits. The University requires every undergraduate to take three 
Philosophy courses and the Philosophy Department believes an ade- 
quate Jesuit presence therein is necessary.** For these -easons, the court 
found that Loyola qualifies for the BFOQ exemption.*** 

In Maguire v. Marquette University, the U.S. District Court for the 
Eastern District of Wisconsin supported the right of a religiously- 
affiliated college to hire on religious grounds, and without judicial 
oversight, despite allegations of sex discrimination.'*® 

The plaintiff alleged that the University repeatedly rejected her 
application for a professorship of theology ‘‘because she is a woman’’ 





130 Ansonia, 106 S. Ct. at 373. 

131 803 F.2d 351 (7th Cir. 1986). 

132 Td. at 351, 353. 

133 42 U.S.C. § 2000e-2(e)(1) provides: 

(e) [I]t shall not be an unlawful employment practice for an employer to hire 

and employ employees . . . on the basis of [the individual’s] religion, sex, or 

national origin in those certain instances where religion, sex, or national origin 

is a bona fide occupational qualification reasonably necessary to the normal 

operation of that particular business or enterprise. 

Loyola also alleged that it could require its employees to be Jesuit—and thus Catholic. 
In so doing, it relied or 42 U.S.C. § 2000e-2(e)(2), which permits an educational 
institution to employ persons of a particular religion if the institution is in whole or in 
substantial part owned or managed by a particular religion. See note 139, infra. 

134 Pime, 803 F.2d at 352. 

138 Td. at 354. 

136 627 F. Supp. 1499 (E.D. Wis. 1986), aff'd, 814 F.2d 1213 (7th Cir. 1987). See 
also Gold v. Gallaudet College, 630 F. Supp. 1176 (D.D.C. 1986), in which a court 
hearing a Title VI action found that the failure to promote the plaintiff was not due to 
discriminatory sexual or religious bias; and that, following promotion of her peer, the 
defendants did not engage in any unlawful retaliation. Id. at 1177. 

The plaintiff in Maguire also alleged that failure to hire her violated Wisconsin law 
and Marquette policies on academic freedom. The court rejected the claim on two grounds. 
The first amendment analysis it adopted in the case precluded overseeing hiring decisions 
of Marquette’s theology department. Moreover, plaintiff provided the court with no 
authority for concluding that state law or university policy extended the principle of 
academic freedom to the hiring process. 627 F. Supp. at 1507. 
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and because of the University’s perception concerning her views on 
the moral theology and public policy of abortion.’*” The court concluded 
that Title VII and the first amendment both precluded the court’s 
jurisdiction over the subject matter.*** 

The court looked to Title VII’s exemption allowing a religiously- 
controlled institution to “hire ... employees of a particular reli- 
gion... .’’° The plaintiff argued that the exemption did not apply 
since she was a Catholic. The court, however, stated that the institu- 
tion’s invocation of the exemption and its other defenses essentially 
denied that this plaintiff was Catholic, injecting into the litigation an 
issue the court felt to be beyond its mandate. What it means to be 
Catholic is a question ‘‘the first amendment leaves to theology depart- 
ments and church officials, not federal judges.’’**° 

Despite the government’s strong interest in combatting sex discrim- 
ination, the court added, ‘‘the right to exercise religious faith free of 
governmental interference is fundamental. Indeed, a court order re- 
quiring the University to hire the plaintiff would not only deny Mar- 
quette its free exercise rights, but would also constitute an impermissible 
governmental entanglement with religion in violation of the establish- 
ment clause.'*? This is true, stated the court, even though the nature 
of the entanglement here, affecting only Catholics, differs from the 
usual entanglement situation, which directly affects believers and non- 
believers alike.’ 

In McCarthney v. Griffin-Spalding County Board of Education,'“ 
the Eleventh Circuit reaffirmed that Title VII does not require the hiring 
or promotion of the best qualified, but mandates only that hiring or 
promotion occur without regard to race, sex, religion, color or national 





137 Td. at 1500. 

138 Td. 

139 See 42 U.S.C. § 2000e-2(e)(2) (quoted in Maguire, 627 F. Supp. at 1503): 

{I]t shall not be an unlawful employment practice for a school, college, uni- 

versity, or other educational institution or institution of learning to hire and 

employ employees of a particular religion if such school, college, university, 

or other educational institution or institution of learning is, in whole or in 

substantial part, owned, supported, controlled, or managed by a particular 

religion or by a particular religious corporation, association or society .. . . 

140 627 F. Supp. at 1503. 

11 Id. The court found that plaintiff’s complaint of sex discrimination did not 
involve a fundamental right that must be balanced against the University’s fundamental 
religious rights. It was unlike, for example, the government’s efforts to deny a tax 
exemption to a religious institution forbidding interracial dating or marriage. Id. (com- 
paring Bob Jones Univ. v. United States, 461 U.S. 574 (1984)). For other examples, see 
627 F. Supp. at 1503-04. 

12 The concept of an ‘‘excessive government entanglement with religion’’ reflects 
the third prong of the ‘‘Lemon test’’ under the establishment clause. See Lemon v. 
Kurtzman, 403 U.S. 602, 613 (1971) and text accompanying note 90, supra. 

43 627 F. Supp. at 1505. 

44 791 F.2d 1549 (11th Cir. 1986). 
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origin.**® Of course, failure to hire the most qualified may constitute 
circumstantial evidence of discrimination.’ 

The government’s interest in on-campus recruiting collided with a 
Philadelphia ordinance against discrimination based on sexual orien- 
tation in United States v. City of Philadelphia.’*” The issue arose when, 
pursuant to student complaints, the Philadelphia Commission on Hu- 
man Relations, based on the Philadelphia Fair Practices Ordinance,’ 
ordered the Law School at Temple University to bar the use of its 
placement office by the Judge Advocate General Corps of the Army, 
Navy, and Marine Corps (J.A.G.). The move was prompted by the 
Military’s view that homosexuality is incompatible with military serv- 
ice.’*® 

The United States filed suit in federal court, claiming the ordinance 
violated the supremacy clause of the U.S. Constitution.*%° Although 
recognizing that ‘‘ ‘an unexpressed purpose of Congress to set aside 
statutes of the states ... is not lightly to be inferred’,’’*** the Court 
looked to the ‘‘long-standing Congressional policy of encouraging col- 
leges and universities to cooperate with, and open their campuses to, 
military recruiters,’’*? and found that Congress considered military 





45 Id. at 1552 (citing Gilchrist v. Bolger, 733 F.2d 1551, 1553 (11th Cir. 1984); and 
Garcia v. Gloor, 618 F.2d 264, 269 (5th Cir. 1980), cert. denied, 449 U.S. 1113 (1981)). 
146 ~McCarthney, 791 F.2d at 1552. 
147 798 F.2d 81 (3d Cir. 1986). 
148 Philadelphia Code §§ 9-1101 through 9-1110. See especially Philadelphia Code 
§ 9-1103(A)(2), (4), and (7) (excerpted in United States v. City of Philadelphia, 798 F.2d 
at 84 n.2): 
(A) It shall be an unlawful employment practice: 
(2) For any ... employment agency ... to establish, announce or follow 
a policy of denying or limiting . . . the employment . . . opportunities, of 
any individual or group because of . . . sexual orientation. .. . 


(4) For any employment agency because of a person’s race, color, sex, 
religion, national origin, ancestry, age or handicap to: 

(a) fail or refuse to classify properly or refer for employment; 

(b) otherwise discriminate against any person. 


(7) For any person to aid, abet, incite, compel or coerce the doing of any unfair 
employment practice . . . or to attempt directly or indirectly to commit any act 
declared by this Chapter to be an unfair employment practice. 

49 798 F.2d at 84 (citing Department of Defense Directive 1332.14, 32 C.F.R. Part 
41, App.A., Part 1h; and Uniform Code of Military Justice Act 125, 10 U.S.C. § 925 
(defining the crime of sodomy)). 

180 798 F.2d at 85. In a consolidated case, Temple University alleged that the 
ordinance violated not only the supremacy clause, but also the first amendment. Id. The 
Third Circuit Court of Appeals did not reach the first amendment issue. 

The alleged unconstitutionality of the federal regulations barring homosexuals from the 
uniformed military service also was not before the court, having been asserted only by 
an amicus curiae. See id. at n.4. 

181 Td. at 86 (citing Penn Dairies v. Milk Control Comm’n, 318 U.S. 261, 275 (1943); 
and Amalgamated Transit Union, Div. 819 v. Byrne, 568 F.2d 1025, 1029 (3d Cir. 1977)). 

82 798 F.2d at 86 (citing Dept. of Defense Authorization Act of 1973, Pub. L. No. 
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recruitment on campus ‘‘a matter of paramount importance.’’** To 
show the required significance of the local interference, the court 
explored statistics relating to military recruitment on campuses in the 
Philadelphia area.**%* The court concluded that the government had 
shown in the Commission’s order the ‘‘potential to frustrate’ the 
recruitment of skilled military personnel in the Philadelphia area.‘ 
Accordingly, the court, while confirming each college’s and university’s 
absolute right to ban military recruiters from campus,‘* barred, as 
preempted by federal law, enforcement of the ordinance with regard to 
Temple’s provision of placement facilities to J.A.G. 


Procedural Aspects 


How does the Title VII plaintiff charging retaliation for protected 
activity show a prima facie case when the retaliation alleged involves 
a failure to hire rather than the more common termination?’*’ In Ruggles 
v. California Polytechnic State University, the plaintiff, a former part- 
time instructor at the University, claimed that it retaliated against her, 
for filing a complaint of employment discrimination, by eliminating a 
tenure track position for which she had applied.*** The Ninth Circuit 
held that in this failure-to-hire situation, the plaintiff could meet her 
prima facie burden ‘‘by showing that she engaged in protected activi- 
ties... and ... the position was eliminated as to her because of the 
protected activities.’’*** She need not show that she would have gotten 
the job in order to establish ‘‘an adverse employment decision.’’*© 





92-436, § 606(a), 86 Stat. 734, 740 (1972); Dept of Defense Authorization Act of 1971, 
Pub. L. No. 91-441, § 510, 84 Stat. 905 (1970); and National Aeronautics and Space 
Administration, NASA, Authorization Act of 1969, Pub. L. No. 90-373, § 1(h), 82 Stat. 
280, 281-82 (1968) (cutting off NASA funds to colleges and universities barring military 
recruiters from their campuses); and Department of Defense Directive 1322.13, 32 C.F.R. 
Part 216 (1985)). 

183 798 F.2d at 86. 

s¢ The court rejected the suggestion that the effect of the Commission’s order only 
at the Law School’s Placement Office should be considered. The court felt it right to 
look to the effect on the Temple campus generally, to the impact at other colleges in the 
Philadelphia area, and to the possibility that other jurisdictions would similarly interpret 
their anti-discrimination ordinances. Id. at 88. 

1588 798 F.2d at 87 (citing McCarty v. McCarty, 453 U.S. 210, 232-35 (1981)). 

186 798 F.2d at 88. 

187 See Ruggles v. California Polytechnic State Univ., 797 F.2d 782, 785 (9th Cir. 
1986). ‘‘Seldom does an applicant for a job have a pre-existing employment relationship”’ 
with the potential employer. Id. 

188 Id. at 784. 

189 Td. at 786. 

160 Id. A prima facie case for retaliation requires proof that 1) the plaintiff engaged 
in protected activity; 2) the plaintiff suffered an adverse employment decisian; and 3) a 
causal link existed between that activity and that decision. Id. at 785 (citing Wrighten 
v. Metropolitan Hospitals, Inc., 726 F.2d 1346, 1354 (9th Cir. 1984)). 

If the plaintiff establishes a prima facie case, the burden of production shifts to the 
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In University of Tennessee v. Elliott,‘* a state Administrative Law 
Judge concluded that the attempt to discharge Elliott, a black employee, 
was not racially motivated.*** The U.S. Supreme Court held that this 
determination, unreviewed in state courts,‘** had no preclusive effect 
on Elliott’s Title VII'* claim of discrimination.’ Since federal law 
requires the EEOC to give “‘substantial’’ weight to final findings of 
State or local authorities in proceedings conducted under their em- 
ployment discrimination laws,’ the Court observed, obviously Con- 
gress did not intend state agency provisions to have preclusive effect 
in Title VII actions in federal court. Moreover, the rationale of Chandler 
v. Roudebush dictates that res judicata not deprive Elliott of the right 
to a trial de novo in federal court on his Title VII claim; Chandler gave 
a federal employee whose claim of discrimination was rejected by her 
agency after an administrative hearing the right to such a trial.’ 

The state agency factfinding did bar any claim under 42 U.S.C. § 
1983, however.’® Although Supreme Court holdings that in subsequent 





defendant, who must show a legitimate reason for the adverse employment decision. If 
the defendant succeeds, the plaintiff in turn must show by a preponderance of the 
evidence that the proffered reason is a pretext for retaliation or that a discriminatory 
motivation was more likely, thus creating a presumption that retaliatory intent produced 
the adverse decision. The defendant may rebut by showing to a preponderance of the 
evidence that the ‘‘adverse action would have been taken even in the absence of 
discriminatory or retaliatory intent.’’ Id. at 786 (citing, inter alia, Mt. Healthy School 
Dist. Bd. of Educ. v. Doyle, 429 U.S. 274, 287 (1977)). 

161 106 S. Ct. 3220 (1986). 

162 106 S. Ct. at 3223. 

163 28 U.S.C. § 1738 governs the preclusive effect of judgments of state courts and 
records, but does not apply to unreviewed factfinding by state agencies. ‘“However, we 
have frequently fashioned federal common-law rules of preclusion in the absence of a 
governing statute.’’ 106 S. Ct. at 3224. Because the statute preceded development of 
administrative agencies, it does not reflect Congressional intent that state administrative 
decisions not be given preclusive effect. Id. 

164 Civil Rights Act of 1964, 42 U.S.C. § 2000e et seq. 

165 106 S. Ct. at 3225. In an earlier case, the U.S. Supreme Court had noted that 
review by the Equal Employment Opportunity Commission (EEOC) of charges of discrim- 
ination rejected by state agencies would be futile if federal courts were bound by the 
decisions of such agencies. Furthermore, it was highly unlikely that Congress meant to 
bind federal courts more tightly with regard to state administrative decisions than with 
regard to those of the EEOC, which clearly can be relitigated in federal court. Kremer v. 
Chemical Construction Corp., 456 U.S. 461, 470, n.7 (1982) (quoted in Elliott, 106 S. 
Ct. at 3223). 

166 106 S. Ct. at 3225 (citing 42 U.S.C. § 2000e-5(b) and Kremer, 456 U.S. at 470, 
n.7). 
167 106 S. Ct. at 3225 (citing Chandler v. Roudebush, 425 U.S. 840 (1976)). In 
Chandler, the Court stated: 

The legislative history of the 1972 amendments reinforces the plain meaning 

of the statute and confirms that Congress intended to accord federal employees 

the same right to a trial de novo [following administrative proceedings] as is 

enjoyed by private-sector employees and employees of state governments and 

political subdivisions under the amended Civil Rights Act of 1964. 

425 U.S. at 848. 
18 106 S. Ct. at 3227. 
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Section 1983 actions federal law*®* mandates preclusive effect for state- 
court factfinding do not control cases involving unreviewed state ad- 
ministrative law conclusions, ‘‘they support the view that Congress, in 
enacting the Reconstruction Civil Rights statutes, did not intend to 
create an exception to general rules of preclusion,’’ or wish ‘‘to foreclose 
the adaptation of traditional principles of preclusion to such subsequent 
developments as the burgeoning use of administrative adjudication in 
the 20th century.’’!” Thus, unreviewed agency factfinding, when that 
agency acts in a judicial capacity to resolve factfinding issues properly 
before it and provides parties an adequate opportunity to litigate those 
issues, carries into federal court, for Section 1983 purposes, ‘‘the same 
preclusive effect to which it would be entitled in the State’s courts.’’”? 
Such a result accommodates the parties’ interest in avoiding repetitious 
litigation, the public’s interest in judicial efficiency, and federalism. *”? 


Collective Bargaining 


Union fees 


In March of 1986, the U.S. Supreme Court made important pron- 
ouncements elaborating upon the basic doctrine of Abood v. Detroit 
Board of Education.'”? In Abood, decided in 1977, the Court had found 
constitutional the arrangement between a municipality and a teacher’s 
union requiring employees who were not members of the union to 
contribute their fair share of the costs of collective bargaining, contract 
administration and adjustment of grievances. Abood made clear, how- 
ever, that the union could not collect from dissenting employees finan- 
cial support for ideological causes unrelated to its role as collective- 
bargaining agent.’ In the current case, Chicago Teachers Union, Local 





169 28 U.S.C. § 1738. See note 163, supra. ° 

170 106 S. Ct. at 3225-26. 

171 106 S. Ct. at 3227 (citing United States v. Utah Construction and Mining Co., 
384 U.S. 394, 422 (1966)). 

12 The Court noted that the full faith and credit clause requires states to attach 
preclusive effect to findings of fact of administrative agencies in other states. 106 S. Ct. 
at 3226 (citing Thomas v. Washington Gas Light Co., 448 U.S. 261, 281 (Stevens, J.); 
id. at 287-89 (White, J., concurring); id. at 291-92 (Rehnquist, '., dissenting)). 

Justice Stevens, dissenting in part, asserted that preclusion here would not serve 
the ‘‘objectives typically associated with finality or federalism,’’ because the Court’s 
decision still allows ‘‘companion’’ Title VII claims in federal court. 106 S. Ct. at 3227. 
See also id. at 3228 n.1. 

For more on preclusion, see Al-Khazraji v. St. Francis College, 784 F.2d 505, 509- 
10 (3d Cir. 1986), aff'd, 107 S. Ct. 2022 (1987); and Gahr v. Trammel, 796 F.2d 1063 
(8th Cir. 1986). 

73 431 U.S. 209 (1977). 

174 See Ellis v. Railway Clerks, 466 U.S. 435, 447 (1984). The Court, unlike the 
Seventh Circuit, found it unnecessary to decide whether objecting nonmembers could be 
made to pay a fair share of expenses for nonideological purposes unrelated to collective 
bargaining, contract administration and grievance adjustment. 106 S. Ct. at 1075 n.13. 
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No. 1 v. Hudson,'”> the U.S. Supreme Court considered the constitu- 
tionality of union procedures, approved by the Chicago Board of Edu- 
cation, to decide the amounts to be paid by nonmembers and to process 
any objections. 

The Court noted the recognition in Abood that compulsory support 
of a union collective bargaining agent by nonmembers implicated their 
first amendment rights, and could well intrude upon the employee’s 
‘* ‘freedom to associate for the advancement of ideas, or to refrain from 
doing so... .’’’!”° Thus, although the government’s interest in labor 
peace is nonetheless strong enough to sustain the agency shop,” 
procedural safeguards are required to minimize the infringement. More- 
over, the nonmember employee must be given a fair chance ‘‘to identify 
the impact of the governmental action on his interests and to assert a 
meritorious first amendment claim.’’’”* 

The Court found three basic flaws in the procedures first adopted 
by the union and passed on by the trial court.'”° First, like in Ellis v. 
Railway Clerks,’® a remedy merely giving dissenters the possibility of 
a rebate risks the funds’ temporary use for improper purposes, a concern 
not eliminated by the amount actually at stake for the individual 
dissenter.*** 

Second, the procedure for the ‘‘advance reduction of dues’’ failed 
to give nonmembers sufficient information concerning the basis for the 
‘proportionate share’’. The Court reaffirmed Abood’s lesson that al- 
though the nonmember employee must raise any objection, the union, 
due to its access to the relevant information, retains the burden of 
proving the appropriateness of the proportionate share.’®? Similarly, 





175 106 S. Ct. 1066 (1986). 

178 Id. at 1073 (citing Abood, 431 U.S. at 222). 

7 The Court explained this arrangement as one under which a union acting as 
exclusive bargaining representative may exact a fee for so acting from nonmember 
employees, who need not join the union or pay union dues. 106 S. Ct. at 1074 n.10 
(citing R. GORMAN, Basic TExT ON LaBoR Law 642 (1976)). 

178 Td. 

17° 106 S. Ct. at 1074. The union, once before the Court of Appeals, did not defend 
the procedure upheld by the trial court but rather advised the appellate court that to 
avoid any danger of constitutional violations it had voluntarily placed in escrow the 
agency fees of dissenters. Id. at 1072. Both the Seventh Circuit and the U.S. Supreme 
Court considered the procedure at issue in the district court. ‘‘It is clear that ‘voluntary 
cessation of allegedly illegal conduct does not moot a case’.’’ Id. at 1075 n.14 (citing 
United States v. Consolidated Phosphate Export Ass’n, 393 U.S. 199, 203 (1968); City of 
Mesquite v. Aladdin’s Castle, Inc., 455 U.S. 283, 289 (1982); and United States v. W.T. 
Grant Co., 345 U.S. 629, 632 (1953)). 

100 466 U.S. 435 (1984). Ellis had invalidated a pure rebate approach for effectively 
providing the union an involuntary loan for purposes objected to by the employee. 
Chicago Teachers Union, Local No. 1 v. Hudson, 106 S. Ct. at 1074 (citing Ellis, 466 
U.S. at 443). 

181 106 S. Ct. at 1075. 

12 Td. (citing Abood, 431 U.S. at 239-40, citing in turn Railway Clerks v. Allen, 
373 S. Ct. 113, 122 (1963)). 
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fairness and concerns for first amendment rights require the union to 
provide potential objectors information adequate to judge the propriety 
of the fee.*** Here, the union had only isolated the amount (5%) 
admittedly spent for purposes not benefiting dissenting nonmembers. 
The union must disclose—although not with absolute precision, which 
is impractical***—why these employees must pay the remaining 95%. 
The Court did insist upon verification by an independent auditor and, 
at least for large payments to affiliated state and national labor orga- 
nizations, either a showing that none of that money subsidized activity 
for which nonmembers could not be assessed or ‘‘an explanation of the 
share that was so used... .’’® 

Finally, the Court found the union procedure defective for failing 
to provide objectors a ‘‘reasonably prompt decision by an impartial 
decisionmaker.’’'** The procedure here was controlled by the union, an 
interested party: of the three levels of review, the first two involved 
union officials and the third, arbitration, used an arbitrator selected by 
the union.’®’ 


NLRB Jurisdiction Over Religious Institutions 


In 1979, in NLRB v. Catholic Bishop of Chicago,’ the U.S. Su- 
preme Court found that the exercise by the National Labor Relations 
Board (NLRB) of jurisdiction over lay teachers in parochial schools 


created a substantial risk of governmental entanglement with religion 
violative of the first amendment. Therefore, until Congress affirmatively 
indicated its consent, the Court would construe the National Labor 
Relations Act to preclude such jurisdiction.* During the survey year, 





183 106 S. Ct. at 1076. 

14 Td. at n.18 (citing Railway Clerks, 373 U.S. at 122). For example, the union is 
free to calculate its fee for its expenses during the preceding year and to provide not a 
detailed accounting of each expenditure but ‘‘major categories of expense.”’ 

7% 106 S. Ct. at 1076 n.18. With regard to disbursements to affiliates, the Court 
apparently did not insist that the union account for the share that was used for activity 
for which nonmembers could be assessed. See id. 

196 106 S. Ct. at 1076. 

187 Id. at n.20. Ordinary judicial review is insufficient, although state-created ‘‘ex- 
traordinarily swift judicial review’’ would provide the required ‘‘reasonably prompt 
decision by an impartial decision-maker.’’ Id. 

The Court noted that placing 100% of the dissenters’ fees in escrow—which the 
union advised the Court of Appeals it had by then done—removed the possibility of 
inappropriate use of the funds. The two other defects remained: there was no sufficient 
explanation of the advance reduction of dues and no reasonably prompt determination 
by an impartial decisionmaker. The Court did make clear that a 100% escrow was not 
constitutionally required. 106 S. Ct. at 1077. 

For more on contributions by non-union members, see Lehnert v. Ferris Faculty 
Association—MEA-NEA, 643 F. Supp. 1306 (W.D. Mich. 1986). 

18 440 U.S. 490 (1978). 

7° Universidad Central de Bayamon v. NLRB, 793 F.2d 383, 385 (1st Cir. 1986) 
(This opinion, though subsequently withdrawn, is incorporated by reference into the 
opinion of Judge Coffin at id. at 403) (citing Catholic Bishop, 440 U.S. at 501-09). 
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the First Circuit, in Universidad Central de Bayamon v. National Labor 
Relations Board,’ assessed whether a religiously-affiliated university 
fell within the Catholic Bishop pronouncement. Although a panel of 
three judges first found for the NLRB, the full court, rehearing en banc, 
split evenly on the issue. (As a result, the court did not grant the 
NLRB’s request for enforcement of its order mandating collective bar- 
gaining between the University and the faculty union.)'** Despite this 
split, the case is discussed here because of the great importance of the 
issue to religiously-affiliated higher education, an issue likely soon to 
be considered by the U.S. Supreme Court.?*? 

Both sides focused on one question: is the nature of a religiously- 
affiliated university different enough from that of a parochial high 
school, in light of the concerns voiced in Catholic Bishop, to warrant 
a different result? 

Judge Breyer’s opinion’ noted that the University was controlled 
by the Catholic Church and by the Dominican Order.** Breyer detailed 
the significant religious mission of the University, one not wholly 
separate from its secular educational mission.*** This said, Breyer set 
out four reasons for denying NLRB jurisdiction. First, the language of 
Catholic Bishop did not distinguish higher education from primary and 
secondary schools.*% Second, the same state-religion entanglement 
problems envisaged by Catholic Bishop exist in the context of the 


University involved in the current case.’*” Indeed, the very process of 
NLRB inquiry leading to findings and conclusions may offend the first 
amendment. 

Third, failure to apply Catholic Bishop to the University would 
‘undercut that case’s basic rationale and purpose.’’®® Catholic Bishop 
rejected the NLRB’s distinction between ‘‘completely religious schools’’ 
and ‘‘merely religiously associated schools’, seeking to preclude any 





190 793 F.2d 383 (1st Cir. 1986). 

11 Td. at 399. 

192 Judge Breyer called the issue ‘‘an important, likely recurring, question that calls 
for Supreme Court guidance.” Id. at 401. 

193 Chief Judge Campbell and Judge Torruella joined in Judge Breyer’s opinion. 

1 The opinion noted, inter alia, that the University was Catholic-oriented, was 
located on the grounds of 2 Dominican seminary, was part of an integrated educational 
system which included elementary and secondary schools, a university and a seminary, 
and had Dominican control of its Board of Trustees, the Board’s Executive Committee 
and the administration; and that the administration exercised more control over University 
life than administrations in most other major universities. Id. at 399-400. 

195 Td. at 400. 

196 Id. at 401. But see Judge Coffin’s opinion, id. at 403: ‘‘Although ‘school’ to us 
suggests schooling prior to the university level, the language is at best ambiguous.’’ 

197 Id. at 401: ‘‘One can imagine the University imposing sanctions upon faculty 
that relate . . . to counseling in the sensitive area of abortion; reviewing such sanctions 
would place. the Board squarely in the position of determining what is ‘good faith’ 
Dominican practice in respect to such counseling.”’ 

18 Id. (citing Catholic Bishop, 440 U.S. at 502). 

19 793 F.2d at 402. 
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entanglement caused by the NLRB inquiry necessary to make that 
distinction. For that reason, Judge Breyer eschewed ‘‘creating new, 
finely spun judicial distinctions that will themselves require further 
court or Labor Board ‘entanglement’ as they are administered.’’? Fi- 
nally, Breyer found unpersuasive U.S. Supreme Court cases,” relied 
upon by the Board, which involved state aid to education; it seems 
easier to target aid to the secular parts of a university than to those of 
a secondary school.” Breyer buttressed his conclusion by asserting that 
no unusually strong interest underlying the National Labor Relations 
Act called for jurisdiction here;?° only relatively recently had the NLRB 
exercised jurisdiction over nonprofit educational institutions and, in- 
deed, many university faculties, due to the degree of their managerial 
autonomy, fall outside the Act.?% 

In his opinion? supporting NLRB jurisdiction, Judge Coffin found 
the religious nature of the University, which, while religiously affili- 
ated, did not have a pervasively religious mission, vastly different from 
that of the school involved in Catholic Bishop.?° That the University 
qualified for federal aid was persuasive, though not dispositive.?” 
Especially critical was the ‘‘conspicuous” absence at the University of 
the risk of entanglement that Catholic Bishop saw in the ‘‘unique role’’ 
teachers play in religious secondary schools.?” 

Too, Coffin felt, the nature of NLRB activity is relevant. The Board 
would become involved with the institution only when an unfair labor 
practice is charged,”°° many such charges will be totally secular, the 
NLRB will seriously consider any religious claims and accommodate 
its determination of unfair labor practices and its orders accordingly 
and, in any event, the University remains free to bring any religious 
contentions to court. After all, the ‘‘fact that the University’s religious 
character is not sufficient to insulate it from Board jurisdiction does 





200 Id. 

201 Roemer v. Board of Public Works, 426 U.S. 736 (1976); and Tilton v. Richardson, 
403 U.S. 672 (1971). See 793 F.2d at 403. 

202 793 F.2d at 403. 

203 Td. 

204 Td. (citing NLRB v. Yeshiva Univ., 444 U.S. 672 (1980)). 

205 Judge Coffin was joined by Judges Bownes and Aldrich. 

206 793 F.2d at 385-87. Judge Coffin looked to, inter alia, the fact that although the 
University had a Catholic orientation and had several religious facets, see note 194, 
supra, it provided a humanistic education, required no religious observance by its lay 
faculty, guaranteed lay faculty academic freedom, made Mass attendance by students 
optional, was financially self-sufficient, required but one theology course (focusing on 
‘‘an historical and literary analysis of biblical texts’’) and had no central purpose of 
inculcating religious values. Id. at 386. Coffin found Dominican control of the University 
not dispositive. Id. at 387, and at 387 n.5. 

207 Id. at 387. 

208 Id. at 387-88. 

20° Coffin saw this as very different from the ‘‘continuous auditing surveillance’’ at 
issue in Lemon v. Kurtzman, 403 U.S. 602, 619 (1971). 
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not mean that it has completely lost the shield of the first amend- 
ment.’’?*° In sum, he foresaw no violations of the religion clauses 
flowing from NLRB jurisdiction.?" 


Taxation 


The Internal Revenue Service won several points during 1986. A 
federal district court held that $1,000 checks accompanying teaching 
awards at Marquette University were income taxable to the employees 
receiving them and subject to income tax withholding.” So too were 
payments made to faculty under a faculty summer fellowship pro- 
gram.?!* In Barnes v. United States,?* the Seventh Circuit held that a 
state university’s retirement system survivors insurance program did 
not constitute a ‘‘life insurance contract’’ under federal law?*® allowing 
unlimited exemption from gross income for life insurance payments 
occasioned by the death of the insured. 

The Internal Revenue Service did suffer a minor setback in Western 
Reserve Academy v. United States,?** in which the Sixth Circuit found 
that cash payments made to faculty members in order to defray their 
children’s college expenses were not wages subject to withholding and 
FICA taxes,””7 even though they constituted income to the faculty 
members.?7® 


Work Product 
To whom does the faculty member’s work product belong? This 


question surfaced in Weinstein v. University of Illinois,?*° in which a 
terminated assistant professor alleged, inter alia,?*° that the defendants, 





210 793 F.2d at 388-90. 

211 Td. at 385. For Coffin’s discussion of the free exercise claim, not dealt with here, 
see id. at 390-91. 

For more on NLRB jurisdiction over religious schools, see Christ the King Regional 
High School v. Culvert, 644 F. Supp. 1490 (S.D.N.Y. 1986). 

212 Marquette Univ. v. United States, 645 F. Supp. 1007, 1013-14 (E.D. Wisc. 1986). 

213 Td. at 1014-15. 

214 801 F.2d 984 (7th Cir. 1986). 

5 26 U.S.C. § 101(a)(1). 

216 801 F.2d 250 (6th Cir. 1986). 

217 Td. at 251. For more on FICA and higher education, see John Carroll Univ. v. 
United States, 643 F. Supp. 675 (N.D. Ohio 1986). 

218 801 F.2d at 251. The court noted with apparent approval the district court’s 
reliance on the distinction between wages and income set out in Central Illinois Public 
Service Co. v. United States, 435 U.S. 21 (1978). See Western Reserve Academy, 801 
F.2d at 250. 

2 628 F. Supp. 862 (N.D. Ill. 1986), aff'd, 811 F.2d 1091 (7th Cir. 1987). 

20 The plaintiff challenged the procedure attending his termination, but the court 
found that, as a probationary, and therefore untenured, employee, the plaintiff had no 
property interest in continued employment. Moreover, the termination implicated no 
liberty interest. Consequently, no due process protection attached. Id. at 864-65. 

The court rejected the plaintiffs argument that the termination ‘‘interfered with his 
‘academic freedom’ and thus violated his first amendment rights.’’ Id. at 865-66. The 
plaintiff's state law claims were dismissed for lack of pendent jurisdiction when the 
court found that none of the plaintiff’s federal claims stated a cause of action. Id. at 867. 
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which included employees of the University, interfered with and mis- 
appropriated a report he wrote and data he compiled relating to a 
continuing education program run by his department. Stating that the 
original idea for the program was his, that primarily he collected the 
data from the program, and that he ‘‘was to write a scholarly paper 
concerning the program’’ for publication under his name as principal 
author, he contended that the defendants, by employing these data to 
produce a paper with the name of one of the defendants as principal 
author, misappropriated his work product and violated his academic 
freedom.?”? 

In resolving the question, the court looked to University regula- 
tions, which continued ownership of copyrightable works in their staff 
or student authors,??? although with certain exceptions, including the 
following: 


(3) Works created as a specific requirement of employment or as 
an assigned University duty. Such requirements may be contained 
in a job description or an employment agreement which designates 
the content of the employee’s University work. If such require- 
ments or duties are not so specified, such works will be those for 
which the topic or content is determined by the author’s employ- 
ment duties and/or which are prepared at the University’s instance 
and expense, that is, when the University is the motivating factor 
in the preparation of the work.?”° 


The court found that the use of the word ‘‘may’’ made reference in 
one’s job description to the requirement or dutv optional and, in any 
event, that the ‘‘plaintiff’s work product appears to fall within the 
parameters of the second sentence’’ of the exception. Finally, the court 
said, the material was produced at University expense and at his 
superior’s direction. Thus, he had no ownership interest in the material 
to which due process rights would attach.?* 


Benefits 


In Wall v. Tulane University,?25 a former employee brought suit 
against Tulane after it revised its tuition waiver policy for employees. 
Tulane responded that Wall was hired for an indefinite period and 
established that Tulane’s Staff Handbook, which described the benefits 
and conditions of employment, was neither a part of Wall’s employment 
contract, nor a promise by Tulane of indefinite duration. The court 





221 Id. at 863. 

222 General Rules concerning University Organization and Procedure art. II, § 9(b) 
(quoted in Weinstein, 628 F. Supp. at 865). 

223 Id. at § 9(b)(3). 

224 628 F. Supp at 865 (citing Board of Regents v. Roth, 408 U.S. 564, 569 (1972)). 

28 499 So.2d 375 (La.App. 4 Cir. 1986). 
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found this showing sufficient to grant summary judgment for Tulane.” 


Constructive Dismissal 


Even if the record fails to disclose an actual discharge by the 
employer, one may recover under 42 U.S.C. § 1983 upon a showing of 
a wrongful constructive discharge, which occurs when the employer 
makes an employee’s working condition so intolerable that the em- 
ployee involuntarily resigns.”’ Of course, the proof requires more than 
a showing that someone in the employ of the institution so acted, or, 
since liability under Section 1983 cannot rest on mere respondeat 
superior,?** that one of the defendants supervised one who so acted; 
the proof must show that one of the defendants so acted. Of course, it 
will suffice if one of the defendants, having a demonstrated duty to 
supervise, failed to supervise. That failure, however, must amount to 
gross negligence or deliberate indifference, as opposed to ‘‘ordinary 
negligence, inadvertence or managerial incompetence.’’?”° 


Remedies 


Affirmative Action 
— Introduction 


During the survey year the U.S. Supreme Court once again ad- 
dressed the constitutionality of affirmative action plans designed to 
benefit minorities. In Wygant v. Jackson Board of Education,”*° the 
Court was asked to determine whether a layoff plan, voluntarily entered 
into by the Board pursuant to a collective bargaining agreement, vio- 
lated the fourteenth amendment equal protection clause because it gave 
preference to members of racial minorities who were not individually 
proven victims of unlawful discrimination. Under the Jackson layoff 
plan, the personnel with the most seniority would be retained, except 
that the number of minority personnel laid off could never be so high 
as to reduce the percentage of minority personnel employed at the time 
the layoffs began. As a result of the plan, non-minority teachers— 
including Wendy Wygant—were laid off during two school years, while 
minority teachers with less seniority were retained. 

In striking down the layoff plan by a five-to-four vote, the Court 
once again demonstrated its sharp division on the constitutionality of 





226 Id. at 375-76. 
227 Kline v. North Texas State Univ., 782 F.2d 1229, 1234 (5th Cir. 1986). 
228 Kline, 782 F.2d at 1235 (citing Polk County v. Dodson, 454 U.S. 312, 325 (1981)). 


2° Kline, 782 F.2d at 1235 (citing Bowen v. Watkins, 669 F.2d 979, 988 (5th Cir. 
1982)). 


230 106 S. Ct. 1842 (1986). 
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affirmative action programs. The five different opinions in Wygant led 
Justice Marshall to state that he did ‘‘not envy the district court its 
task of sorting out what this Court has and has not held.’’**? Despite 
this division, ‘‘sorting out’’ the Court’s ‘‘holding’’ in Wygant is im- 
portant to public colleges and universities who have affirmative action 
programs or who may wish to institute such programs. An analysis of 
Wygant reveals that the Court is developing standards and guidelines 
for assessing the constitutional validity of affirmative action programs.?*? 


— The Constitutional Standard of Review 


Wygant failed explicitly to resolve an important threshold question: 
what is the appropriate constitutional standard of review in affirmative 
action cases? In the past, the Court, faced with a racial classification, 
consistently applied a ‘‘strict scrutiny’’ standard of review. Under the 
strict scrutiny standard, the use of any racial classification must be 
justified by a compelling governmental interest and the means chosen 
to effectuate that interest must be narrowly tailored. In affirmative 
action cases, when the racial classification works to the advantage of a 
minority race, does this standard or a less stringent one apply??** 





231 Td. at 1867 n.7 (Marshall, J., dissenting). 

232 Shortly after Wygant, the Supreme Court decided two other affirmative action 
cases under Title VII of the Civil Rights Act. Neither of the cases is constitutionally 
significant, but they are noted here for completeness. In Local 28 of the Sheet Metal 
Workers’ International Association v. FEOC, 106 S. Ct. 3019 (1986), a divided Court 
upheld a lower court finding of contempt and a finding that local unions had engaged 
in a pattern of flagrant discrimination against minorities. Justice Brennan (joined by 
Marshall, Blackmun, and Stevens, JJ.) concluded that a court could require such a union 
‘to admit qualified minorities roughly in proportion to the number of qualified minorities 
in the work force,’’ and that this ‘‘may be the only effective way to ensure the full 
enjoyment of the rights protected by Title VII.’’ Id. at 3037. Three Justices dissented, 
arguing that Title VII did not give the District Court authority to grant the relief at issue 
to individuals who were not victims of discrimination, at the expense of innocent non- 
minorities. See id. at 3062 (White, J., dissenting) and at 3063 (Rehnquist, J., dissenting, 
joined by Burger, C.J.). Justice O’Connor concurred in part and dissented in part. 

In Local No. 93, International Association of Firefighters v. Cleveland, 106 S. Ct. 
3063 (1986), the Court upheld, under Title VII, a consent decree which provided relief 
benefiting individuals who were not actual victims of the employer’s discriminatory 
conduct. 

233 An agreement on the standard appropriate to affirmative action has eluded the 
Court every time the issue has come before it. In the first affirmative action case to reach 
the Court, University of California Regents v. Bakke, 438 U.S. 265 (1978), only Justice 
Powell argued in favor of applying strict scrutiny, stating that ‘‘racial and ethnic 
distinctions of any sort are inherently suspect and thus call for the most exacting judicial 
examination.”’ Id. at 291. The four other Justices who reached this constitutional issue 
argued for a standard less restrictive than strict scrutiny because whites, as a class, have 
none of the characteristics normally attributed to a suspect class. These Justices advocated 
- the intermediate standard of review (developed in gender discrimination cases), approving 
the remedial use of race if it serves ‘‘ ‘important governmental objectives’ ’’ and it is 
‘* ‘substantially related to achievement of those objectives’.’’ Id. at 359 (Brennan, White, 
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Although the Court did not clearly articulate a strict scrutiny 
standard in Wygant, a close examination indicates that a majority of 
the Justices support this standard. In his plurality opinion, designated 
the judgment of the Court, Justice Powell wrote for four Justices*** in 
support of the strict scrutiny standard. In advocating the most rigorous 
standard, Powell reasoned that ‘‘the level of scrutiny does not change 
merely because the challenged classification operates against a group 
that historically has not been subject to governmental discrimina- 
tion.’’2*5 Thus, the fact that non-minorities have none of the traditional 
indicia of a suspect class?** is irrelevant—at least to four Justices—to 
the standard of review. Although Justice White concurred only in the 
judgment of the plurality in Wygant, his position in an earlier affirm- 
ative action case indicates his approval of strict scrutiny as well.?°’ 
Thus, a five-member majority apparently favors strict scrutiny.?* 

More important than this threshold inquiry is ascertaining which 
types of affirmative action programs pass constitutional muster under 
the strict scrutiny standard. Stated differently, what justifications or 
interests will the Court find compelling and what standards determine 
whether a given program is narrowly tailored? Despite its sharp divi- 
sion, the Court did shed light on these questions. 





Marshall and Blackmun, JJ., concurring in part and dissenting in part) (citing Califano 
v. Webster, 430 U.S. 313, 317 (1977), quoting Craig v. Boren, 429 U.S. 190, 197 (1976)). 

The Court continued its disagreement in Fullilove v. Klutznick, 448 U.S. 448 (1980). 
Three Justices adopted the intermediate standard, while three others expressly declined 
to adopt any standard, deciding instead that the racial classification at issue met either 
of the standards set forth in Bakke. 

234 Justice Powell, joined by Chief Justice Burger and Justices Rehnquist and O’Con- 
nor. 

235 Wygant, 106 S. Ct. at 1846. 

236 The Court has defined a ‘‘suspect class’’ as a group ‘‘saddled with such disabil- 
ities, or subject to such a history of purposeful unequal treatment, or relegated to such 
a position of political powerlessness as to command extraordinary protection from the 
majoritarian political process.’’ San Antonio Ind. School Dist. v. Rodriguez, 411 U.S. 1, 
28 (1973). 

237 In Bakke, Justice White concurred with that portion of Justice Powell’s opinion 
setting forth the strict scrutiny standard. Bakke, 438 U.S. 265, 387 n.7. 

238 Although three of the dissenting justices in Wygant (Marshall, Brennan and 
Blackmun) favored the intermediate level of scrutiny, they applied strict scrutiny, arguing 
that the layoff provision passed muster under even the more stringent standard. Wygant, 
106 S. Ct. at 1862. 

Strict scrutiny, however, as compared with the intermediate standard, see note 233, 
supra, may not significantly change the constitutional analysis in affirmative action cases. 
Concurring, Justice O’Connor stated that ‘‘the disparities between the two tests do not 
preclude a fair measure of consensus. In particular, as regards certain interests commonly 
relied upon in formulating affirmative action programs, the distinction between ‘com- 
pelling’ and an ‘important’ governmental purpose may be a negligible one.’’ 106 S. Ct. 
at 1853. This may result more from the Court’s applying a ‘‘ ‘strict and searching’ judicial 
inquiry’’, id. at 1861, in affirmative action cases; when faced with a classification that 
disadvantages a minority group, the Court’s inquiry tends to be ‘“‘ ‘strict’ in theory and 
fatal in fact.’’ Gunther, Foreword: In Search of Evolving Doctrine on a Changing Court: 
A Model for a Newer Equal Protection, 86 Harv. L. REv. 1, 8 (1972). 
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— The Justifications for Affirmative Action Programs 


Prior to Wygant, the constitutionality of voluntary affirmative action 
in the public employment sector was uncertain. In University of Cali- 
fornia Regents v. Bakke, Justice Powell had stated that the governing 
boards of colleges and universities did not “‘have the authority and 
capability’’2*° to determine the appropriateness of an affirmative action 
plan. The establishment of such a plan could be justified only in 
response to ‘‘judicial, legislative or administrative findings of consti- 
tutional or statutory violations.’’*° Since a university’s ‘‘broad mission 
is education, not formulation of any legislative policy or the adjudi- 
cation of particular claims of illegality,’’ Justice Powell concluded that 
universities lack the power to institute affirmative action.”*! In Wygant, 
however, Powell appeared to reverse this position without reference to 
his statements in Bakke. Instead, relying on Brown v. Board of Edu- 
cation,“ he stated that public schools, like other public employers, are 
under a ‘‘clear command’’ from the Court ‘‘to eliminate every vestige 
of racial segregation and discrimination in the schools.’’** In Wygant, 
Powell and the other Justices emphasized not whether voluntary affirm- 
ative action was permissible, but whether the Jackson layoff plan could 
pass muster under the strict scrutiny standard. Thus, there apparently 
remains no question that a public employer can pursue affirmative 
action voluntarily. 

In analyzing the Jackson layoff plan, the Court of Appeals had 
found the school board’s interest in providing minority role-models for 
its minority students, in an effort to alleviate the effects of societal 
discrimination, sufficiently important to justify the racial classification 
embodied in the layoff provision. None of the Justices supported this 
role-model theory. Indeed, those members of the Court explicitly ad- 
dressing the theory rejected it. Justice Powell summed up the feeling 
of the Justices when he stated that the theory ‘‘has no logical stopping 
point .... Carried to its logical extreme the idea that black students 
are better off with black teachers could lead to the very system the 
Court rejected in Brown v. Board of Education.’’*** Even the analysis 
of those Justices not addressing this theory implies the theory’s rejec- 
tion. 

Four of the five Justices who voted to strike down the layoff 
provision found societal discrimination alone ‘‘too amorphous a basis 
for imposing a racially classified remedy .... In the absence of par- 





239 Bakke, 438 U.S. at 309. 

240 Td. at 307. 

241 Id. at 309. Only Powell took this position in Bakke. The four other Justices who 
reached the constitutional issue argued that voluntary, race-conscious remedial action is 
permissible. Id. at 364. Powell took the same position in Fullilove, 448 U.S. at 498. 

242 349 U.S. 294 (1955). 

243 Wygant, 106 S. Ct. at 1848. 

244 Id. at 1847. 
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ticularized findings, a court could uphold remedies that are ageless in 
their reach into the past, and timeless in their ability to affect the 
future.’’**® Thus, voluntary affirmative action, although permissible, 
requires some evidence that the particular public employer involved 
has discriminated in the past. With no such evidence in the record, 
these four Justices deemed the plan constitutionally unjustified.” 

The absence of a majority opinion in Wygant makes uncertain 
whether societal discrimination can ever justify race-conscious affirm- 
ative action. However, at least seven members of the Court clearly agree 
that prior discrimination by a public employer can constitutionally 
justify at least some form of affirmative action. 

The Court in Wygant also divided sharply on the timing and nature 
of evidence required by the public employer using its own prior 
discrimination to justify racial preferences. A three-member plurality 
favored a ‘‘contemporaneous findings’’ requirement, stating that ‘‘a 
public employer like a school board must ensure, before it embarks on 
an affirmative action program, it has convincing evidence that remedial 
action is warranted. That is, it must have sufficient evidence to justify 
the conclusion that there has been prior discrimination”’.*” For these 
three Justices not only must there be a prior or contemporaneous finding 
of prior discrimination at the time affirmative action is instituted, the 
character of the showing itself must be quite formal, involving the 
compilation of ‘‘convincing evidence.’’?** Thus, merely conceding prior 
discrimination would be insufficient.” 

Justice O’Connor, concurring, argued that it would be inappropriate 
to make contemporaneous findings. She recognized that such findings 
would in fact serve an important evidentiary function because it could 
‘‘be made absolutely certain that the governmental actor truly is at- 
tempting to remedy its own unlawful conduct.’’®° However, O’Connor 
felt the relative value of this evidentiary advantage outweighed because 
the requirement ‘‘would severely undermine public employers’ incen- 
tive to meet voluntarily their civil rights obligations.’’?5 The public 





245 Id. at 1848. Agreeing with the three-member plurality, Justice O’Connor wrote 
separately that ‘‘a governmental agency’s interest in remedying ‘societal’ discrimination, 
that is, discrimination not traceable to the agency’s own actions, cannot be deemed 
sufficiently compelling to pass constitutional muster under strict scrutiny.’ Id. at 1854. 

248 Three dissenting Justices did not explicitly reject the notion that societal discrim- 
ination could serve as a compelling justification; they instead argued, based on non- 
record documents lodged with the Court, that the Jackson School Board had in fact 
discriminated in the past. 106 S. Ct. at 1858-59. The plurality found this argument 
‘‘belated,’’ and unworthy since ‘‘the layoff provision was not a legally appropriate means 
of achieving even a compelling purpose.’’ Id. at 1849. See infra note 263 and accom- 
panying text. 

247 106 S. Ct. at 1848 (emphasis added). 

248 Td. at 1848. 

249 Td. at 1849 n.5. 

280 Td. at 1855. 

251 Id. 
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employer’s specific finding of prior discrimination would admit a 
constitutional or other civil rights violation and would open the door 
to suits by minorities allegedly affected by the past discriminatory 
practices. Three of the dissenters also recognized this problem, arguing 
that an ‘‘explicit Boerd admission . . . would have exposed the Board 

. to further litigation and liability, including individual liability 
under 42 U.S.C. § 1983, for past acts.’’25? 

Because of this problem, O’Connor favored a less stringent eviden- 
tiary standard for determining prior discrimination. Under this standard 
it would suffice if the employer had a ‘‘firm basis’’ for believing 
affirmative action warranted. O’Connor suggests that such a basis could 
be established merely by relying on the statistical disparities between 
the percentage of qualified blacks on the faculty and the percentage of 
qualified blacks in the relevant labor pool.?** A non-minority plaintiff 
could still challenge the plan, but would bear the burden of proving 
that, despite the statistical disparity, the public employee did not 
engage in prior discrimination. 


Although the dissenting Justices clearly rejected the contempora- 
neous findings requirement, they did not specifically endorse O’Con- 
nor’s approach. However, they would not necessarily disagree with her 





282 Id. at 1862. However, should this situation arise, the public employer might 
successfully argue that the finding of prior discrimination, as a subsequent remedial 
measure under the Federal Rules of Evidence, should not be allowed into evidence. 
Federal Rule 407 states: ‘‘When, after an event, measures are taken which, if taken 
previously, would have made the event less likely to occur, evidence of the subsequent 
remedial measure is inadmissible to prove negligence or culpable conduct in connection 
with the event.’’ F.R. Ev. 407 (emphasis added). This rule has traditionally applied only 
to negligence suits and is grounded on a ‘‘social policy of encouraging people to take. 
or at least not discourage them from taking steps in furtherance of added safety.”’ 
Advisory Committee Notes to Rule 407. However, the rule and its rationale apply equally 
strongly to affirmative action. The evidentiary finding of discrimination is, in effect, part 
of a subsequent measure designed to remedy the prior discrimination. Allowing a minority 
plaintiff to introduce the finding of prior discrimination into evidence would discourage 
a public employer from making such a finding. It would thus impede the establishment 
of affirmative action programs designed to alleviate the same discrimination the plaintiff's 
suit is based upon. Moreover, the language of the rule itself— especially ‘‘culpable 
conduct’’— seems to leave open its application beyond the context of negligence. 

Although no court has yet construed Rule 407 this broadly, this interpretation of 
the rule would resolve the disagreement among the Justices in Wygant over the nature 
or timing of evidence of prior discrimination. Under this approach, it could be ‘‘made 
absolutely certain that the governmental actor truly is attempting to remedy its own 
unlawful conduct.’’ At the same time, the governmental actor could be assured that the 
contemporaneous finding of prior discrimination will not be used against it by minority 
plaintiffs. 

283 Q’Connor’s standard stems from the evidentiary requirement for a prima facie 
case in a Title VII ‘‘pattern or practice’’ suit, as set forth in Hazelwood School District 
v. United States, 433 U.S. 299 (1977). This standard establishes a presumption of 
deliberate discrimination once it is shown that the percentage of minorities in the relevant 
labor pool substantially exceeds the percentage of those employed. 
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approach, since it addresses the disincentive to affirmative action cre- 
ated by the contemporaneous findings approach. In sum, three Justices 
(Powell, Burger and Rehnquist) would require a prior or contempora- 
neous showing of ‘‘convincing evidence’’ of past discrimination at the 
time affirmative action is instituted. Four Justices (O’Connor, Marshall, 
Brennan and Blackmun) would not require this stringent evidentiary 
showing—although they would clearly view it as sufficient—and would 
probably accept O’Connor’s statistical disparity approach. This division 
within the Court leaves public employers in an uncertain position 
should they presume, based on anything less than ‘“‘convincing evi- 
dence,’’ past discrimination.” 

Wygant left open the possibility that justifications beyond prior 
discrimination could constitutionally support affirmative action pro- 
grams. Justice O’Connor specifically stated that ‘‘nothing the Court has 
said today necessarily forecloses the possibility that the Court will find 
other governmental interests . . . to be sufficiently compelling to sustain 
the use of affirmative action policies.’’** O’Connor stated that ‘‘al- 
though its precise contours are uncertain, a state interest in the pro- 
motion .of racial diversity has been found sufficiently ‘compelling’, at 
least in the context of higher education. . . .’’?% 

Although the racial diversity theory has met with criticism,”*’ if 
three of the dissenters in Wygant (Marshall, Blackmun and Brennan) 
agree with O’Connor and Stevens, a majority of Justices support the 
racial diversity justification. This theory would prove particularly help- 
ful to those public colleges and universities unable to rely on prior 
discrimination as a compelling justification.” 





284 This issue was complicated even further by the Court’s most recent affirmative 
action decision, Johnson v. Transportation Agency, 107 S. Ct. 1442 (1987), decided after 
the survey year. In a 6-3 vote, the Court rejected a Title VII suit by a man whom the 
Santa Clara County Transportation Agency passed over for promotion, in favor of a 
woman with a slightly lower score in a competitive interviewing process. The Court’s 
decision was the first involving an affirmative action plan giving job preferences to 
women over men. 

In addressing the issue of prior discrimination, the Court held that without any 
proof of past discrimination against women or minorities by the employer, the employer 
may use racial and other preferences in hiring and promotions in an effort to bring its 
work force into line with the makeup of the relevant labur pool. Because Johnson chose 
to base his suit on Title VII, it remains uncertain whether the Court might apply the 
more exacting legal standard set forth in Wygant to evaluate the constitutionality of an 
affirmative action plan. 

255 Wygant, 106 S. Ct. at 1853. 

286 Id. In support of this, O’Connor cited Powell’s opinion in Bakke. 438 U.S. at 
311-15. However, Powell’s diversity theory focuses more broadly than that suggested by 
O’Connor. Powell argued that race was one of many factors to be considered in the 
admissions process in order to produce a diverse student body that could contribute to 
the ‘‘ ‘robust exchange of ideas’.’’ Id. at 313. O’Connor, on the other hand, seemed more 
to emphasize race as the key element. Stevens agreed with O’Connor, arguing that racial 
diversity was a compelling interest. Wygant, 106 S. Ct. at 1868. 

287 See Clague, The Affirmative Action Showdown of 1986: Implications for Higher 
Education, 14 J.C.U.L. p. 171 (1987). 

28° An alternative state interest suggested in Wygant is premised on the concept of 
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— Satisfying the ‘‘Narrowly Tailored” Requirement 


Under the layoff plan at issue in Wygant, personnel with the most 
seniority would be retained, except that the number of minority per- 
sonnel laid off could never be so high as to reduce the percentage of 
minority personnel employed at the time the layoffs began.*** The 
Jackson School Board argued that the layoff plan aimed to safeguard 
the gains achieved through preferential hiring.?®° Under the strict scru- 
tiny standard, even if the layoff could be justified by a compelling state 
interest, the plan itself must also be narrowly tailored to pursue that 
interest. In deciding whether state action is narrowly tailored, the courts 
often look to whether lawful and less restrictive alternatives exist.” 
The division of the Court in Wygant most clearly emerges in its 
treatment of this issue.?* 

Justice Powell in his plurality opinion found the layoff plan a 
legally inappropriate means of achieving even a compelling purpose. 
In reaching this conclusion, Powell looked to the nature and extent of 
the burden imposed on innocent individuals by the layoff plan. He 
argued that the burden focused on a limited number of individuals and 
was highly intrusive because it involved the loss of an existing job: 
‘‘[W)hile hiring goals impose a diffuse burden, layoffs impose the entire 
burden of achieving racial equity on particular individuals, often re- 
sulting in serious disruption of their lives.’’?®* Justice White seemed 
essentially in agreement with Powell. White argued that ‘‘none of the 
interests asserted .. ., singly or together, justify this racially discrimi- 
natory layoff policy.2** White indicated, however, that the involvement 
of actual victims of racial discrimination would present a different 





integration. Writing for two other Justices, Marshall argued in dissent that the layoff 
plan was designed to preserve the level of faculty integration that the Jackson School 
Board had achieved in the past, a theory seemingly premised more on segregation law 
than discrimination law. Since no other Justice addressed this argument, its viability 
remains uncertain. 

28° The layoff provision stated: 

In the event that it becomes necessary to reduce the number of teachers through 

layoff from employment by the Board, teachers with the most seniority in the 

district shall be retained, except that at no time will there be a greater percentage 

of minority personnel laid off than the current percentage of minority personnel 

employed at the time of the layoff. In no event will the number given notice 

of possible layoff be greater than the number of positions to be eliminated. 

Each teacher so affected will be called back in reverse order for positions for 

which he is certificated[,] maintaining the above minority balance. 
Wygant, 106 S. Ct. at 1845. 

260 Td. at 1864. 

261 Td. at 1850 n.6. 

262 Id. at 1853 (O’Connor, J., concurring in part, called this issue ‘‘[t]he true source 
of disagreement on the Court ... [even more so than] the state interests which may 
support affirmative action efforts. .. .’’). 

203 Id. 

264 Td. at 1851. 
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situation.?®° Writing separately, Justice O’Connor found it unnecessary 
to resolve ‘‘the troubling question . . . of whether the particular layoff 
provision could, without reference to the hiring goal it was intended 
to further, pass the onerous ‘narrowly tailored’ requirement.’’?°° O’Con- 
nor argued instead that the layoff plan failed to satisfy the ‘‘narrowly 
tailored’ requirement because it was keyed to a hiring goal that had 
no relation to remedying prior discrimination. The hiring goal in 
Wygant was tied to the disparity between the percentage of minority 
teachers and the percentage of minorities in the student body. This 
disparity, O’Connor concluded, was not probative of employment dis- 
crimination.”°” 

All of the dissenters in Wygant agreed with Powell that a key 
consideration in assessing the constitutionality of an affirmative action 
plan is the burden it places on those involved. However, they argued 
that the burden of the layoff plan was not excessive. Justice Marshall 
wrote for three dissenters that the layoff plan was narrowly tailored 
because ‘‘it allocates the impact of an unavoidable burden proportion- 
ately between two racial groups.’’?6* No alternative means would have 
attained ‘‘in any narrower or more equitable a fashion’’ the stated goal 
of preserving the gains achieved by the hiring goal.?*° Marshall con- 
cluded that the ‘‘best evidence’’ of the layoff provision being narrowly 
tailored ‘‘is that representatives of all affected persons, starting from 
diametrically opposed perspectives, have agreed to it—not once, but 
six times since 1972.’’?”° 

In sum, the Court split four-to-four on the constitutionality of the 
layoffs, with Justice O’Connor choosing not to decide the issue. What 
if anything can one conclude from the Court’s analysis of the layoff 
plan? At least eight Justices in Wygant agreed that an affirmative action 
plan is unconstitutional under the ‘‘narrowly tailored’ requirement if 
it causes an excessively severe impact on innocent individuals. Powell’s 
opinion is important because for the first time the Court provides 
standards for determining when the impact of affirmative action is too 
severe. Under Powell’s formulation, one must examine both the nature 
and the extent of the burden on innocent individuals. The burden 
cannot focus on a few individuals and involve a very important or 
valuable interest (such as the loss of an existing job). Thus, despite the 
division in the Court, at least some standards are emerging for assessing 
the validity of an affirmative action plan under the ‘‘narrowly tailored”’ 





265 Id. 

266 Td. at 1857. 

267 Citing Hazelwood School Dist. v. United States, 433 U.S. 299 (1977), O’Connor 
argued that only when it is established that the availability of minorities in the relevant 
labor pool substantially exceeds those hired may one draw the inference of deliberate 
discrimination. Wygant, 106 S. Ct. at 1857. 

268 Id. at 1865. 

209 Id. 

270 Id. at 1966. 
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requirement.?”! In addition, although the constitutionality of affirmative 
action hiring preferences was not before the Court in Wygant, a majority 
apparently supports the voluntary use of such preferences to remedy 
past discrimination by a public employer.” 


Damages 


The U.S. Supreme Court discussed damages for violations of con- 
stitutional rights in Memphis Community School District v. Stachura.?” 
The plaintiff, a seventh-grade teacher with tenure, sued under 42 U.S.C. 
§ 198374 to recover damages for the denial of both liberty and property 
without due process in connection with his suspension. The suspen- 
sion, with pay, was occasioned by parental complaints to the school 
board concerning the teacher’s exhibition to his life science class of 
pictures of his wife during pregnancy and two films concerning human 
growth and sexuality.?”> In addition to instructions on punitive damages 
and on the standard elements of compensatory damages,?”* the trial 





271 In 1987, the Court provided a more elaborate set of factors for determining 
whether an affirmative action plan satisfies the ‘‘narrowly tailored’? requirement. In 
United States v. Paradise, 107 S. Ct. 1053 (1987), the Court upheld, 5-4, a court-ordered 
affirmative action plan which provided that black and white state troopers be promoted 
in equal numbers. Announcing the judgment of the Court, Justice Brennan found a 
‘‘profound need’’ for the affirmative action plan because of the ‘‘pervasive, systematic 
and obstinate’’ discriminatory conduct of the state police. Id. at 1065. Although the five- 
member majority once again failed to agree on a clear standard for measuring the 
constitutionality of an affirmative action plan, four Justices did concur on a list of factors 
that should be examined in deciding whether a plan is narrowly tailored. In a concurring 
opinion, Justice Powell stated: 

In determining whether an affirmative action remedy is narrowly drawn to 

achieve its goal . . . five factors may be relevant: (i) the efficacy of alternative 

remedies; (ii) the planned duration of the remedy; (iii) the relationship between 

the percentage of minority workers to be employed and the percentage of 

minority group members in the relevant population or work force; (iv) the 

availability of waiver provisions if the hiring plan could not be met; and (v) 

the effect of the remedy on innocent third parties.”’ 

Id. at 1075. Although Powell wrote separately, he (along with Marshall and Blackmun) 
joined Brennan’s opinion, citing an almost identical set of factors. Id. at 1067. Paradise 
is also important because it marks the first time the Supreme Court has upheld the use 
of affirmative action in promotions. However, given the extreme nature of the discrimi- 
natory conduct in Paradise, it remains uncertain whether the one-black-for-one-white 
promotion scheme would be justified in all situations. 

272 Cf. Geier v. Alexander, 801 F.2d 799 (6th Cir. 1986) (approving racial quotas, 
set out in a consent decree, preferring minority students when aimed at eliminating the 
residual effects of de jure segregation in the state’s system of higher education). 

273 106 S. Ct. 2537 (1986). 

24 42 U.S.C. § 1983 (1982). 

278 106 S. Ct. 2540. The county health department had provided, and the school 
principal had approved, the use of both films which, in fact, had been shown in past 
years with no problem. Id. 

276 With regard to compensatory damages, the court stated: ‘‘You should consider 
... any lost earnings; loss of earning capacity; out-of-pocket expenses; and any mental 
anguish or emotional distress. . . .’’ Id. at 2540. 
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court told the jury that damages could reflect the value or importance 
of the constitutional right involved: 


The precise ... value is within your discretion. You may 
wish to consider the importance of the right in our system of 
government, the role which this right has played in the history of 
our republic, [and] the significance of the right ir the context of 
the activities which the Plaintiff was engaged in at the time of 
the violation of the right.” 


The jury awarded the plaintiff substantial compensatory damages,?”* 
and the Court of Appeals for the Sixth Circuit affirmed. 

The U.S. Supreme Court reversed. Noting that Section 1983 creates 
a sort of tort liability in favor of those deprived of constitutional rights, 
the Court stated that the amount of damages should accordingly relate 
to principles derived from the common law of torts, which views 
damages as compensation for actual injury. Such compensation also 
serves the purpose of deterrence. Thus, ‘‘compensatory damages may 
include not only out-of-pocket loss and other monetary harms, but also 
such injuries as ‘impairment of reputation. .., personal humiliation, 
and mental anguish and suffering’.’’?”° In the Court’s view, the jury 
instructions wrongly focused attention not on compensation for prov- 
able injury, but rather on “the jury’s subjective perception of the 
importance of constitutional rights as an abstract matter.’’?°° Whether 
the right involved be procedural or substantive, damages must com- 
pensate for actual harm, and consequently may not reflect the jury’s 
perception of the abstract importance of a constitutional right.?** The 
Court found that history and tradition do not afford sound guidance 
concerning the precise value of constitutional rights, and consideration 
of such factors would free jurors to ‘‘award arbitrary amounts ... or 
to use their unbounded discretion to punish unpopular defendants’’ .?® 

Although occurring in the context of elementary school, Stachura 
represents an important development for any college or university 
whose conduct constitutes, under Section 1983, ‘‘state action’? which 





277 Id. at 2540-41. 

27° The jury awarded the plaintiff $275,000 in compensatory damages and $46,000 
in punitive damages. The district court reduced those to $266,750 and $36,000, respec- 
tively. Id. at 2541. 

279 Id. at 2542-43 (citing Gertz v. Robert Welch, Inc., 418 U.S. 323, 350 (1974); and 
Carey v. Piphus, 435 U.S. 247, 264 (1978)). 

280 Id. at 2543-44. 

281 Id. at 2544. Only nominal damages are appropriate to vindicate constitutional 
rights in the absence of an actual,provable injury. Id. n.11; Carey v. Piphus, 435 U.S. 
247, 266 (1978). 

8 106 S. Ct. at 2545. The Court also rejected the argument that the challenged 
instructions reflected a kind of ‘‘presumed’’ damages or, alternatively, that the erroneous 
instructions consti‘uted harmless error. Id. 
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violates the Constitution. Nonetheless, the decision is a limited one: 
damages are not to be awarded on the basis of the abstract value, the 
historical importance or the traditional role of the right involved. This 
is not to say, however, that all damages must represent easily quanti- 
fiable losses, let alone out-of-pocket expenses or other monetary harms, 
injuries to reputation, personal humiliation, or mental anguish and 
suffering.?** In the appropriate case, the violation of a constitutional 
right can itself represent a compensable injury.7** The jury, however, 
must be made to focus on the plaintiff’s actual loss.?* 

For example, the Court cited approvingly Nixon v. Herndon,”** its 
earlier holding that one ‘‘illegally prevented from voting in a primary 
election suffered compensable injury.’’?®” This result, recalled the S.a- 
chura Court, rested not on the abstract value of the constitutional right 
but on the Court’s recognition that the would-be voter ‘‘suffered a 
particular injury—his inability to vote in a particular election—that 
might be compensated through substantial money damages.’’** Such 
cases,”*° the Court stated, “involve nothing more than an award of 
presumed damages for a non-monetary harm that cannot easily be 
quantified.’’?°° Thus, the practical significance of Stachura may be 
limited. Indeed, even properly instructed, the jury in Stachura itself 
might have awarded the same amount of damages. 

In Sellers v. Delgado College,?*: the Court of Appeals for the Fifth 


Circuit clarified for the lower court the determination of damages in 
Title VII cases. The court noted that in the context of this case, two 
distinct theories of damages might apply. In County of Washington v. 
Gunther,?*? the U.S. Supreme Court had held that a woman’s Title VII 





283 See id. at 2546 (Marshall, J., concurring). 

284 Id. Justice Marshall, concurring, submitted as proper the rule announced in 
Hobson v. Wilson, 737 F.2d 1 (D.C. Cir. 1984), cert. denied, sub. nom. Brennan v. 
Hobson, 470 U.S. 1084 (1985): injury to a constitutional right can warrant substantial 
damages entirely apart from any emotional distress, personal indignity, pain, fear or the 
like, as long as those damages are reasonably quantifiable and are not based on the “‘ ‘so- 
called inherent value’ ’’ of the right involved. Stachura, 106 S. Ct. at 2547 (concurring 
opinion) (citing Hobson v. Wilson, 737 F.2d at 62). As Justice Marshall pointed out, 
‘Ijnvasions of constitutional rights sometimes cause injuries that cannot be redressed 
by a wooden application of common-law damages rules.”’ 106 S. Ct. at 2547 (citing Bell 
v. Little Axe Independent School District No. 70 of Cleveland Cty., 766 F.2d 1391, 1408- 
13 (10th Cir. 1985); Hobson v. Wilson, 737 F.2d 1 (D.C. Cir. 1984); Kincaid v. Rusk, 
670 F.2d 737, 745-46 (7th Cir. 1982); Mickens v. Winson, 462 F. Supp. 910, 913 (E.D. 
Va. 1978), aff'd summarily,609 F.2d 508 (4th Cir. 1979)). 

285 Id. at 2547 (Marshall, J., concurring). 

286 273 U.S. 536 (1927). 

787 106 S. Ct. at 2545 n.14. 

20 Id. 

288 Besides Nixon the Court cited Wiley v. Sinkler, 179 U.S. 58, 65 (1900); Wayne 
v. Venable, 260 F.2d 64, 66 (8th Cir. 1919); Lane v. Wilson, 307 U.S. 268 (1939); and 
Ashby v. White, 2 Ld. Raym. 938, 92 Eng. Rep. 126 (1703). 

200 106 S. Ct. at 2545 n.14. 

21 781 F.2d 503 (5th Cir. 1986). 

292 452 U.S. 161 (1981). 
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claim for intentional wage discrimination based on sex does not require 
proof that she earned less for the same work than a male employee.”® 
If, in Sellers, the evidence suggesting a pattern of wage discrimination 
based on sex yielded Gunther-type liability, the plaintiff's damage 
period would ‘‘begin when the discriminatory animus found expression 
in her lesser pay, perhaps at the time she was hired.’’** On the other 
hand, the court observed, the evidence indicating that a male employee 
earned more than the plaintiff for the same work could have supported 
a ‘‘classic equal pay award.’’?°> The court remanded the case for an 
explanation of which of these theories of discrimination applied.?* 


Reinstatement 


In a public school case which seems equally applicable to colleges 
and universities, the Sixth Circuit Court of Appeals, in Banks v. 
Burkich,”*” addressed the appropriateness of reinstatement as a remedy 
for violation of constitutional rights. In Banks, the plaintiff was removed 
from his position as a truant officer when one such position was 
abolished. Re-funded the following year, the position was awarded to 
an applicant other than the plaintiff because of, the trial court con- 
cluded, the plaintiff’s political activity. 

The appellate court ordered reinstatement despite the trial court’s 
concerns 1) that it lacked the equitable power to do so; 2) that rein- 
statement would violate Kentucky law and the constitutional rights of 
the individual hired instead of the plaintiff; and 3) that forcing a future 
relationship between the plaintiff and the defendant superintendent 
(who, the trial court found, had ‘‘acted with malicious intent to cause 
a deprivation of plaintiff’s constitutional rights’’) would only exacerbate 
the situation.” 

The Sixth Circuit, confident that an order of reinstatement falls 
within the federal courts’ power,*® found that reinstatement would not 





293 Td. at 181. 

2 781 F.2d at 504, 505. 

298 Id. at 504-05 (citing Plemer v. Parsons-Gilbane, 713 F.2d 1127 (5th Cir. 1983)). 

26 781 F.2d at 505. The court also faulted the magistrate for failure to justify its 
choice of a ‘‘back pay period’’ and for mislabeling certain damages as ‘‘front pay.’’ Id. 

297 788 F.2d 1161 (6th Cir. 1986). 

298 Td. at 1162-63. 

200 Td. at 1163. 

soo Td. at 1164. (Indeed, the court suggests that in cases involving violations of 
constitutional rights, the victim is presumed entitled to reinstatement). See id. at 1164 
(citing Professional Ass’n. of College Educators v. El] Paso County Comm. College Dist., 
730 F.2d 258, 268 (5th Cir.), cert. denied, 105 S. Ct. 248 (1984); and Banks, 788 F.2d 
at 1165, citing in turn Allen v. Autauga County Bd. of Ed., 685 F.2d 1302, 1306 (11th 
Cir. 1982)). 

Judge Engel, concurring in part and dissenting in part, stressed that ‘‘equitable 
remedies in civil rights cases are addressed tc the very broad discretion of the trial judge, 


who is closer to the scene and better able to judge the fairness and effectiveness of any 
remedy.’’ 788 F.2d at 1165. 
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violate Kentucky law. Nor would reinstatement violate the incumbent’s 
rights, since under state law he could be moved to a different position.*™ 
In any event, in such cases state law must yield.*°* Moreover, ‘‘the fact 
that reinstatement might have ‘disturbing consequences’, ‘revive old 
antagonisms’, or ‘breed difficult working conditions’ usually is not 
enough ‘to outweigh the important first amendment policies that rein- 
statement serves [absent] probable adverse consequences [that] weigh 
so heavily that they counsel the court against imposing this preferred 
remedy’.’’*°? Allowing the employer to redress the violation through 
mere financial compensation would, said the court, signal other em- 
ployees that they might lose their jobs for political activity objected to 
by the employer. Furthermore, employment, especially for teachers, 
means more than money; in a profession with significant non-financial 
benefits, ‘‘money damages may be a hollow victory.’’*™ 


Limitations Periods 


In Delaware State College v. Ricks, decided in 1980, the U.S. 
Supreme Court held that one’s cause of action for unlawful dismissal 
accrued not at the time employment actually terminated, but when the 
dismissal decision occurred and was communicated to the teacher.* 
Accordingly, the Fifth Circuit in 1986 rejected the argument that the 
limitation period for a tenure denial case begins when the professor 
first realizes that the act had a discriminatory motive.*°’ Moreover, 
according to another 1986 case, a school breaches its tenure agreement, 
if at all, when it notifies the teacher that tenure is no longer a faculty 
benefit, not at some later point when termination actually occurs.°% 

Of course, if one’s termination is never communicated, like in a 
case involving constructive dismissal, the cause of action does not 
accrue prior to the last day of employment.*” Also, different dates of 
accrual may apply to an individual plaintiff allegedly terminated in 
several different capacities. Thus, the applicable period of limitations 
may begin to run at different times if one is allegedly dismissed 
unlawfully as Associate Dean at one time and as departmental chairman 
and professor at another.**° 





301 Td. at 1164-65. 

22 Id. at 1164-65 (citing Milliken v. Bradley, 418 U.S. 717, 744 (1974)). 

303 Td. at 1165 (citing Professional Ass’n of College Educators, 730 F.2d 258, 269 
(5th Cir.), cert. denied, 105 S. Ct. 248 (1984)). ‘‘Enforcement of constitutional rights 
frequently has disturbing consequences. Relief is not restricted to that which will be 
pleasing and free of irritation.’” Banks, 788 F.2d at 1165 (quoting Sterzing v. Fort Bend 
Ind. School Dist., 496 F.2d 92, 93 (5th Cir. 1974) (per curiam)). 

3 788 F.2d at 1164. 

35 449 U.S. 250 (1980). 

306 See Kline v. North Texas State Univ., 782 F.2d 1229, 1233 n.4 (5th Cir. 1986). 

307 Merrill v. Southern Methodist Univ., 806 F.2d 600 (5th Cir. 1986). 

308 Gamble v. Lovett School, 350 S.E.2d 311 (Ga. App. 1986). 

30 Kline, 782 F.2d at 1233 n.4. 

10 Id. at 1233. See Al-Khazraji v. St. Francis College, 784 F.2d 505 (3d Cir. 1986), 











346 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 14, No. 2 


Immunities 


The eleventh amendment bars any suit in federal court against the 
Illinois State Board of Education, whether the relief sought be prospec- 
tive or retrospective.*"! In so holding, the Seventh Circuit distinguished 
Quern v. Jordan,*? in which the U.S. Supreme Court allowed a federal 
suit for injunctive relief; the defendants in Quern were state officials, 
not a state agency.*** 

In Al-Khazraji v. Saint Francis College,?** the court held that 
individual members of the tenure committee, although not themselves 
the employer, could be held liable under Section 1981. Individuals 
serving as directors, officers or agents of a corporation, the court 
observed, are liable for injuries caused by their torts, whether acting 
on their own account or that of the corporation;** although it is a 
federal civil rights provision, Section 1981 ‘‘is in the nature of a tort 
remedy.’’16 





aff'd, 107 S. Ct 2022 (1987), in which the Third Circuit found the plaintiff’s Title VII 
action time-barred, 784 F.2d at 510-11, under Delaware State College v. Ricks, 449 U.S. 
250 (1980). Ricks had held that, for both Section 1981 and Title VII purposes, the statute 
of limitations begins to run at the time the tenure decision is made and communicated 
to the teacher, even if internal university procedures for appeal are followed and even if 
loss of the teaching position occurs later. Al-Khazraji, 784 F.2d at 510 (citing Ricks, 449 
U.S. at 261). Plaintiff’s Section 1981 claim, however, was not barred by the statute of 
limitations. Goodman v. Lukens Steel, 777 F.2d 113, 118 (3d Cir. 1985), which, applying 
Wilson v. Garcia, 105 S. Ct. 1938 (1985), held that a two-year statute of limitations—not 
a six-year one—applied to actions under Section 1981, could not be retroactively applied 
to the plaintiff. 784 F.2d at 511-14. For more on statutes of limitations in the educational 
context, see Ohemeng v. Delaware State College, 643 F. Supp. 1575 (D. Del. 1986); and 
Arna v. Northwestern Univ., 640 F. Supp. 923 (N.D. Ill. 1986). 

311 Gleason v. Board of Educ. of City of Chicago, 792 F.2d 76, 79 (7th Cir. 1986). 
See generally Swan, The Eleventh Amendment Revisited: Suits Against State Government 
Entities and Their Employees in Federal Courts, 14 J.C.U.L. 1 (1987). For more 1986 
pronouncements concerning eleventh amendment immunity in the educational context, 
see Graham v. NCAA, 804 F.2d 953, 960 (6thCir. 1986); Magill v. Appalachia Intermediate 
Unit 08, 646 F. Supp. 339 (W.D. Pa. 1986); Milbouer v. Keppler, 644 F. Supp. 201 (D. 
Idaho 1986); Banergie v. Roberts, 641 F. Supp. 1093 (D. Conn. 1986); Brown v. Board 
of Regents of the Univ. of Neb., 640 F. Supp. 674 (D. Neb. 1986); and Wynne v. 
Shippensburg Univ. of Pa., 639 F. Supp. 76 (M.D. Pa. 1986). 

312 440 U.S. 332 (1979). 

313 792 F.2d at 79. The court also found that the complaint, alleging that Illinois 
administrative procedure denied him due process by not reconsidering his dismissal after 
a related criminal conviction was reversed, failed to state a claim upon which relief 
could be granted. First, the reversal of the plaintiff’s conviction did not constitute new 
evidence concerning his dismissal as a tenured teacher, which dismissal he now chal- 
lenges. He was dismissed for ‘“‘conduct unbecoming of a teacher’’; the appellate court 
reviewing his conviction focused on whether a theft under state law had occurred. 
Second, the plaintiff had an adequate state law remedy. Id. at 80. 

34 784 F.2d 505 (3d Cir. 1986), aff'd, 107 S. Ct. 2022 (1987). The U.S. Supreme 
Court did not address the liability of individual members of the tenure committee. For 
more on this case, see text accompanying notes 120-27, 172 and 310, supra. 

8 784 F.2d at 518 (citing Zubik v. Zubik, 384 F.2d 267,275-76 (3d Cir. 1967), cert. 
denied, 390 U.S. 988 (1968); and Restatement (Second) of Agency § 343 (1957)). 

36 784 F.2d at 518 (citing Goodman v. Lukens Steel, 777 F.2d 113, 119-20 (3d Cir. 
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IV. STUDENTS 
Adverse Academic and Disciplinary Decisions 


Introduction 


In Board of Curators of the University of Missouri v. Horowitz,>"” 
in 1978, and in Regents of the University of Michigan v. Ewing,*** in 
1985, the U.S. Supreme Court discussed a student’s due process rights 
when a state-operated university makes academic judgments affecting 
that student’s status at the university. Horowitz focused on the student’s 
procedural due process rights, while Ewing focused on the student’s 
substantive due process rights. In both cases, the Court found no 
fourteenth amendment due process violations. 

In Horowitz, a medical student challenged her academic dismissal 
because the school did not provide her with a hearing. The school had 
informed her of deficiencies in her academic performance, and she had 
received numerous reviews of her work and opportunities to improve. 

The Court in Horowitz assumed the existence of a property or 
liberty interest and held that for academic dismissals procedural due 
process is satisfied if the student is fully informed of all academic 
deficiencies and of the threat to continued enrollment these deficiencies 
present.*’° In addition, the ultimate determination to dismiss the student 
must be careful and deliberate.*2° An ‘‘informal give-and-take’’ between 
the student and the administrative decisionmaker suffices." 

In Ewing, a student was dismissed from a medical program for 
failure to pass a required examination. He was denied permission to 
retake the test although other failing students were routinely allowed 
to do so. He claimed the dismissal was arbitrary and capricious, thus 
violating his substantive due process rights. 

The Court in Ewing, assuming a student had a constitutionally 
protected right to continued enrollment, held that when judges 


review the substance of a genuinely academic decision . . . they 
should show great respect for the faculty’s professional judgment. 
Plainly, they may not override it unless it is such a substantial 
departure from accepted academic norms as to demonstrate that 





1985)). 

The court also held that res judicata did not preclude the plaintiff’s action. 784 F.2d 
at 509-10. 

%7 435 U.S. 78 (1978). 

318 106 S. Ct. 507 (1985). 

48 Horowitz, 435 U.S. at 80-82. 

320 Td. at 85. 

321 Id. at 90. ‘‘[A] hearing may be useless or harmful in finding truth as to schol- 
arship.”’ Id. 
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the person or committee responsible did not actually exercise 
professional judgment.*”? 


Therefore, a student’s substantive due process rights are not violated 
unless the school’s decision was based on unconstitutional criteria or 
was “‘arbitrary and capricious.’’*?? During 1986, several courts had 
occasion to address issues related to Horowitz and Ewing. 


State Action; Liberty or Property Interest 


Before the due process protections alluded to in Horowitz and 
Ewing are triggered, a student must show: 1) state action and 2) a 
liberty or property interest.*** In Van Looch v. Curran,** a parochial 
school denied three students enrollment for the upcoming school year. 
Horowitz and Ewing did not apply to the parochial school’s decision 
to expel the students because there was no state action.°”° 

The U.S. Supreme Court, as indicated earlier, has assumed that a 
student has a liberty or property interest in continued enrollment for 
procedural and substantive due process analysis, and most courts which 
addressed this issue in 1986 have followed this approach.*?”? In Mau- 





322 Ewing, 106 S. Ct. at 513 (citation omitted). See also Waliga v. Kent State Univ., 
488 N.E.2d 850, 853 (Ohio 1986), discussed infra at notes 342-43 and 382-86. 

323 106 S. Ct. at 513. The student’s dismissal was based on an ‘‘academic judgment 
that is not beyond the pale of reasoned academic decisionmaking when viewed against 
the background of his entire career at the University.” Id. 

324 See Easley v. University of Mich. Bd. of Regents, 672 F. Supp. 580, 582 (E.D. 
Mich. 1986). For more on the nature of the interest to which due process rights attach, 
see Weinstein v. University of Ill., 628 F. Supp. 862 (N.D. Ill. 1986). 

#8 489 So. 2d 525 (Ala. 1986). 

326 Id. at 528. The court ruled, however, that the students were guaranteed some 
procedural due process as set forth in a grievance procedures pamphlet. These protections 
were based on the student’s implied or expressed contract with the school. Id. at 530: 

The Parent-Student Handbook stated, ‘‘[P]arents who feel they have a grievance 

should contact the School Board, Pastor, or Principal, for a copy of the grievance 

procedures.‘‘ The grievance procedures are set forth in a lengthy pamphlet 
entitled Process for the Reconciliation of Grievances. . . . Thus, the school, by 
contract, does provide its students with certain due process protections. 
Id. (For more on contracts between the institution and teachers or students, see Lewis 
v. Loyola Univ. of Chicago, 500 N.E.2d 47 (Ill.App. 1 Dist. 1986); Wall v. Tulane Univ., 
499 So.2d 375 (La.App. 4 Cir. 1986); and Prusack v. State, 498 N.Y.S.2d 455 (A.D. 2 
Dept. 1986)). 

See also Galiani v. Hofstra Univ., 499 N.Y.S.2d 182 (1986) (holding a student was 
accorded every right to which he was entitled in context of disciplinary proceedings 
instituted by a private university when the determination to suspend was rendered in 
accordance with the University’s published regulations). Failure of a state-operated 
university to follow its own regulations does not violate federal law because its students 
must receive the due process constitutionally required regardless of published university 
regulations. See Schuler v. University of Minn., 788 F.2d 510, 515 (8th Cir. 1986); 
Lipsett v. University of P.R., 637 F. Supp. 789, 811 (D. P.R. 1986). 

327 See Schuler v. University of Minn., 788 F.2d 510 (8th Cir. 1986); Amelunxen v. 
University of P.R., 637 F. Supp. 426 (D. P.R. 1986); Mohammed v. Mathog, 635 F. Supp. 
748 (E.D. Mich. 1986). 
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riello v. University of Medicine and Dentistry of New Jersey,*”* for 
example, the Third Circuit doubted the existence of a substantive due 
process right but assumed arguendo a property interest in the student’s 
continued enrollment for substantive due process purposes.°?° 

In Harris v. Blake,**° the Tenth Circuit recognized a property 
interest in public education, and thus Harris’ enrollment in a state 
university entitled him to procedural due process.**: The court did not 
recognize a liberty interest because Harris’ forced withdrawal was not 
accompanied by public dissemination of the reasons.**? In Picozzi v. 
Sandalow,*** a federal district court held that a student at a public 
university had a ‘‘protected interest’’ in continuing his studies but did 
not decide whether the interest is best termed ‘‘property’’ or ‘‘lib- 
erty.’’354 

In Phelps v. Washburn University of Topeka,**> the plaintiffs al- 
leged discrimination in the rejection of their applications for law school 
admission, and a wrongful denial of their right to the grievance process. 
The court stated that admission to a professional school is a privilege 
and not a constitutional or property right unless the rules and regula- 
tions for admission are discriminatory, arbitrary or unreasonable.*** The 
court held that denial of admission and the denial of the grievance 
process do not rise to the level of a liberty interest without an under- 
lying charge of dishonesty or publication of the reasons for such denial. 
Neither does admission to law schoo! or rules governing grievance 


procedures for the denial of admission constitute recognized property 
interests.**’ 





328 See notes 351-52, 360-62 and 370-72 infra and accompanying text. 

328 Mauriello, 781 F.2d at 52. 

[I]Jn Ewing, Justice Powell wrote that the student’s ‘‘claim to a property right 

is dubious at best,‘‘ and noted that in contrast to the procedural due process 

cases where the protected interests originate under state law, substantive due 

process rights are created by the federal constitution. He found that the student’s 
claim bore ‘‘litile resemblance to the fundamental interests that previously had 
been viewed as implicitly protected by the Constitution.”’ 

Id. at 50 (citing Ewing, 106 S. Ct. at 516). 

330 See notes 346-47, 358-59 and 376-77 infra and accompanying text. 

311 Harris, 798 F.2d at 422. ‘‘The legislature has directed that these colleges ‘shall 
be open ... to all persons resident in this state’ upon payment of a reasonable tuition 
fee. COLO. REV. STAT. § 23-50-109 (1973). The actual payment of tuition secures an 
individual’s claim of entitlement.’’ 798 F.2d at 422. 

332 798 F.2d at 422 n.2. 

333 623 F. Supp. 1571 (D. Mich. 1986) (law student sued dean seeking injunctive 
and monetary relief following dean’s conditioning of student’s re-enrollment on taking 
a polygraph test regarding a dormitory fire or upon attending an administrative hearing 
should the student either fail the test or refuse to take it). 

334 Id. at 1576. 

338 §32 F. Supp. 455 (D. Kan. 1986). For later, related proceedings, see 634 F. Supp. 
556 (D. Kan. 1986); and 807 F.2d 153 (10th Cir. 1986). 

336 632 F. Supp. at 458. 

337 Id. at 459. 
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Similarly, in Miflin County School Board v. Stewart,*** the Com- 
monwealth Court of Pennsylvania held that even if one has a property 
right with regard to a public school education, ‘‘a graduation ceremony 
is not within the scope of any property right,’’ since such ceremonies 
merely symbolize the end of one’s education.**° In Easley v. University 
of Michigan Board of Regents,**° the U.S. District court held that, even 
if the professor had promised the law student six credits upon comple- 
tion of a make-up exam for a five-credit course, the promise alone did 
not create a protected property interest in the sixth credit hour; no 
policy or practice of the Law School gave him an objective basis for 
his belief.** In Waliga v. Board of Trustees of Kent State University ,%+? 
the Ohio Supreme Court held that one possesses a property right in 
his academic d_gree, which can therefore be revoked only for good 
cause and after constitutionally adequate procedures.*** 


Academic Versus Disciplinary Matters 


The U.S. Supreme Court has clearly distinguished between aca- 
demic and disciplinary dismissals for fourteenth amendment procedural 
due process purposes.*** Fewer procedural safeguards apply when an 
educational institution makes an academic judgment about a student 





338 503 A.2d 1012 (Pa. Cmwlth. 1986). 

33° Id. at 1013. The plaintiff, a public high school student, challenged a suspension 
which would have precluded his attendance at graduation exercises. Id. 

340 627 F. Supp. 580 (E.D. Mich. 1986). 

31 Td. at 584-85 (citing Perry v. Sindermann, 408 U.S. 593, 603 (1972); and Grove 
v. Ohio State Univ., College of Veterinary Medicine, 424 F. Supp. 377, 383 (S.D. Ohio 
1976)). 

In Easley, the court also found no liberty interest at stake. Merely stating that the 
student had not yet earned his degree did not ‘‘ ‘seriously damage his standing and 
associations in his community’.’’ Indeed, the student remained free to acquire one more 
credit and thus his degree. 627 F. Supp. at 584 n.11 (quoting Board of Regents v. Roth, 
408 U.S. 564, 573 (1972)). 

342 22 Ohio St.3d 55, 488 N.E.2d 850 (1986). 

33 488 N.E.2d at 853. This case is discussed infra at text accompanying notes 382- 
86. 

3 Compare Horowitz, see notes 319-21 supra and accompanying text, with Goss v. 
Lopez, 419 U.S. 565 (1975). Disciplinary dismissals have no fixed set of requirements, 
but the process must contain ‘‘rudimentary precautions against unfair or mistaken findings 
of misconduct and arbitrary exclusion”’ from the educational institution. Goss, 419 U.S. 
at 581. The disciplinary process in the educational setting requires that the student be 
given adequate notice of the charge and an informal hearing to present the student’s 
version of the incident. Id. 

For more on the procedures attending disciplinary hearings, see Gorman v. University 
of Rhode Island, 646 F. Supp. 799 (D.R.I. 1986), where the court, citing Goss, 419 U.S. 
at 575, determined that a student’s possible suspension invoked a liberty interest, and, 
therefore, the student was entitled to be provided a transcript of the hearings, to make 
a recording of the hearings, and to have an impartial university hearing board. 

For more on academic dismissals, see Haberle v. University of Ala. in Birmingham, 
803 F.2d 1536 (11th Cir. 1986). 
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than when it takes disciplinary action.** During 1986, the courts 
continued to classify most educational dismissals as academic rather 
than disciplinary. 

In Harris v. Blake,*** Harris failed to fulfill course requirements 
because he was absent from class. The professor wrote a letter to Harris’ 
file notifying future professors of what was, in her opinion, his general 
incompetence and unethical behavior. Harris charged that subsequent 
grades were influenced by the letter, which the dean determined should 
never have been put into his file. Harris claimed that placing the letter 
in his file was disciplinary in nature, but the court determined that 
attendance was an academic requirement.**” Thus, Harris was entitled 
only to the minimal procedural due process of Horowitz. 

In Lipsett v. University of Puerto Rico,** a female surgery resident 
had numerous disagreements with superiors and lacked respect for 
authority. The federal district court recognized the sometimes difficult 
task of delineating disciplinary proceedings from academic proceedings. 
Sometimes academic fitness requires an evaluation of subjective char- 
acter traits, and not just objective data normally associated with aca- 
demics, because subjective character traits may also be valid 
characteristics of fitness for a certain trade or profession.**® The court 
held that the surgery resident’s inability to follow instructions and her 
desire to do things her own way constituted academic elements relevant 
to the training of a surgeon and not disciplinary elements.*°° 

In Mauriello v. University of Medicine and Dentistry of New Jer- 
sey,*>1 a Ph.D. candidate was dismissed after a professor concluded that 
she exhibited irresponsibility and failed to produce thesis data. The 
matter was referred to a graduate committee, before which the plaintiff 
appeared twice, each time failing to bring the requested thesis material. 
The committee then voted to dismiss her. The court found the plaintiff’s 
dismissal based on academic grounds because the University focused 
on the quality of the plaintiff’s research and her dedication to academic 
pursuits, not on misconduct.**? 


Procedural Due Process 


Several courts in 1986 were called upon to apply the procedural 
due process requirements outlined by the Supreme Court in Horowitz. 





345 See Horowitz, 435 U.S. at 85-91. 

346 798 F.2d 419 (10th Cir. 1986). 

347 Id. at 423. ‘“‘The evidence is undisputed that attendance at each class session 
was critical because the course was a practical one in counseling methods, involving 
actual participation and observation.’’ Id. 

8 637 F. Supp. 798 (D. P.R. 1986). 

Id. at 808. 

Id. 

781 F.2d 46 (3d Cir.), cert. denied, 107 S. Ct. 80 (1986). 
Id. at 50. 
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In Mohammed v. Mathog,**? the plaintiff was dropped from a residency 
program after twice being placed on academic probation. Several dis- 
cussions with faculty members revealed a marginal performance bor- 
dering on the unsatisfactory. The plaintiff claimed that his absence 
from the faculty meeting at which the final decision to dismiss him 
was reached deprived him of procedural due process. The U.S. District 
Court held that “‘[djue process does not require that a student be present 
when the crucial decision to terminate him for unsatisfactory academic 
performance is made.’’*** The plaintiff was repeatedly informed of the 
faculty’s dissatisfaction with his knowledge and clinical skills. He was 
fully apprised of the consequences of a failure to improve, and the 
decision to dismiss was both careful and deliberate.**> 

In Schuler v. University of Minnesota,*** a graduate student was 
dismissed from the doctoral program after failing two oral exams. The 
Eighth Circuit found that the university had comported with the re- 
quirements of Horowitz. After Schuler had failed the first oral exam, 
the dean explained the consequences of a second failure, consequences 
also spelled out in the Graduate School Bulletin. Horowitz does not 
require that prior to an examination students be made aware of the 
criteria by which their performance will be judged. The court concluded 
that the university went beyond constitutional requirements in allowing 
Schuler the opportunity to appear personally before the departmental 
grievance committee,**’” however informal that hearing. 

In Harris v. Blake,*** the court found the procedures Harris received 
more than adequate because he participated personally in an established 
appeals procedure. This independent review confirmed the propriety 
of his grades and demonstrated the carefulness of the ultimate decision 
dismissing him.**® 

The Mauriello*® court concluded that the plaintiff received all the 
procedural due process required because she ‘‘was informed of her 
academic deficiencies, was given an opportunity to rectify them during 
a probationary period before being dismissed, and was allowed to 
present her grievance to the graduate committee.’’** When a student 
is. dismissed for academic reasons, an informal faculty evaluation with 
the student is procedurally sufficient.%* 





635 F. Supp. 748 (E.D. Mich. 1986). 
Id. at 752. 
Id. 
788 F.2d 510 (8th Cir. 1986). 
387 Id. at 514. Schuler alleged that due process required the University to preserve 
a record of oral exams for review. The court stated that ‘‘if due process did not require 
the University to provide Schuler with a hearing prior to her academic dismissal, it 
would be anomalous to hold that due process requires the university to preserve a record 
of oral examinations for review.”’ Id. 
388 See notes 330-32 and 346-47 supra and accompanying text. 
Harris, 798 F.2d at 423. 
See notes 351-52 supra and accompanying text. 
Mauriello, 781 F.2d at 52. 
Id. 
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In Amelunxen v. University of Puerto Rico,** a student claimed 
that her due process rights were violated when she failed her oral 
thesis examination and the graduate school subsequently suspended 
her from the program. The federal district court acknowledged that 
academic dismissals, in light of Horowitz, carried minimal procedural 
requirements. Thus, only in ‘‘extremely rare situations would an edu- 
cational institution’s actions be found to violate the fourteenth amend- 
ment procedural due process right.’’*** The court concluded that only 
on the basis of substantive due process could a school’s dismissal 
decision be reversed.°® 


Substantive Due Process 


This bold assertion leads to a discussion of the 1986 substantive 
due process applications of Ewing. The Amelunxen*® court considered 
the ‘‘arbitrary and capricious’’ standard of Ewing extremely rigid.%°’ 
The court found no evidence that the thesis committee based its unan- 
imous decision to dismiss on anything but proper criteria or that the 
committee had a vendetta against the plaintiff.° ‘“Their evaluation of 
the plaintiff was not arbitrary and capricious.’’*® The court in Mauriello*” 
gave great deference to the “ ‘faculty’s professional judgment’ ’’?”? and 
noted in the student’s failure to keep proper records ‘‘ ‘a lack of 
judgment and inability to set priorities’ .’’*”? 


In Mohammed,?”? the court noted the ‘‘ ‘narrow avenue for judicial 


review’ ’’ under Ewing, and the conscientious and careful deliberation 
exercised by the faculty.*’* The plaintiff was characterized as a marginal 
student, at best, and his dismissal ‘‘clearly rested upon a professional 
judgment well within the realm of academic decision-making. . . .’’°”5 

The court in Harris*”* stated that no evidence in the record pointed 
to any nonacademic or unconstitutional motives for the plaintiff’s 
withdrawal. In addition, Harris failed to show that the board’s decision 
reflected other than the exercise of professional judgment or conscien- 
tious deliberation.*”’ 





363 637 F. Supp. 426 (D. P.R. 1986), aff'd, 815 F.2d 691 (1st Cir. 1987). 
364 Td. at 431. 
365 Id. 
366 See notes 363-65 supra and accompanying text: 
367 Amelunxen, 637 F. Supp. at 431. 
368 Id. at 432. The court noted th~ committee finding that plaintiff’s product ‘‘lacked 
the merit and critical analysis required in a thesis work for a masters in science.”’ Id. 
seo Td. 
See notes 328-29 and 360-61 supra and accompanying text. 
Mauriello, 781 F.2d at 52 (citing Ewing, 106 S. Ct. at 513). 
Id. (citing Ewing, 106 S. Ct. at 514 n.13). 
See notes 353-55 supra and accompanying text. 
Mohammed, 635 F. Supp. at 751 (citing Ewing, 106 S. Ct. at 514). 
378 Td. at 751. 
See notes 330-32 and 358-59 supra and accompanying text. 
377 Harris, 798 F.2d at 423. 
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In Schuler,*”* the court observed that the plaintiff, to demonstrate 
arbitrary and capricious conduct by university officials, must show 
‘‘that there was no rational basis for the University’s decision or that 
dismisse! was motivated by bad faith or ill will unrelated to academic 
performance.’’*”? Schuler did not present any evidence that her griev- 
ance was processed any differently from those of other students or any 
other evidence of arbitrariness on the part of the university.**° The 
court concluded that the decision to dismiss Schuler was careful and 
deliberate and evidenced sound professional judgment.** 

The Supreme Court of Ohio confirmed the power of the Board of 
Trustees at Kent State University to revoke Bachelor of Arts degrees, 
awarded many years before, for good cause such as fraud, deceit or 
error.**? The court found the power implied in legislation empowering 
the university both to operate properly and successfully*** and to confer 
the degrees.*** “‘To hold that a university may never withdraw a degree 

. effectively requires [it] to continue making a false certification to 
the public at large of the accomplishment of persons who in fact lack 
the very qualifications that are certified.’’*** Although the specific 
procedures required for such revocation were not before it, the court 
made clear that the degree-holder would be entitled to a ‘‘fair hearing 
at which he can present evidence and protect his interest.’’3** 


Voting 


In Williams v. Salerno,’ the Second Circuit found that a county 
election board could not adopt a per se rule that students living in 
college dormitories did not meet residency requirements and thus could 





See notes 356-57 supra and accompanying text. 
Schuler, 788 F.2d at 515. 

Id. at 516. 

Id. 

382 Waliga v. Board of Trustees of Kent State Univ., 22 Ohio St. 3d 55, 488 N.E.2d 
850 (1986). 

In a case decided in 1987, and thus beyond the scope of this piece, the Sixth Circuit, 
relying in part on Waliga, held that the Regents of the University of Michigan had the 
authority to revoke, without a court hearing, a Master of Science degree. on grounds of 
fraud, and that the process involved violated neither procedural nor substantive due 
process. See Crook v. Baker, 813 F.2d 88 (6th Cir. 1987). See generally Reams, Revocation 
of Academic Degrees by Colleges and Universities, supra at p. 283. 

383 Quio REv. CopE ANN. § 3341.04. 

364 Td. at § 3341.05. 

385 488 N.E.2d at 852. 

366 Id. The university advised the degree holders in writing of its intent to institute 
degree revocation procedures; it gave them the opportunity to review the documents it 
expected to use at the hearing; it gave them notice of the hearing; and it allowed them 
to confront witnesses and present evidence at the hearing. The only objection the affected 
degree holders made concerned the university’s refusal to allow them to be represented 
by counsel at the hearing. Id. at 852 n.1. 

387 792 F.2d 323 (2d Cir. 1986). 
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not register to vote.*** Of course, any state may constitutionally require 
that a person be a resident of a place in order to vote there and may 
likewise establish criteria to determine whether a person is a resident.*® 

Moreover, a New York law allowing election boards to apply an 
added level of inquiry to students (and to other groups likely to include 
transients)*®° is constitutional.*** Nonetheless, subjecting students to 
more rigorous substantive standards than are applied to others would 
violate equal protection.** 


Funding 


In Witters v. Washington Dept. of Services for the Blind,** the 
U.S. Supreme Court held that a grant of financial assistance to a blind 
student at a Christian college studying to become a pastor, missionary 
or youth director did not impermissibly advance religion in violation 
of the establishment clause. The Court found no indication that any 
significant portion of aid from the Washington program would end up 
supporting religious education. The program was designed to provide 
vocational assistance to the visually handicapped, and no other person 
had ever sought to finance religious education or activity through it.°* 
Thus, the link between the state and the religious school was ‘‘highly 
attenuated,’’** and the Court found it inappropriate to deem the aid 
flowing to Witter’s school a result of state action.** 

In Riggsbee v. Bell,**” the appellate court found that section 483(a) 


of the Higher Education Act of 1965° prohibited charging a fee only 
for the data elements that define a student’s ‘‘need and eligibility,’’°” 
and not for the additional criteria that schools consider in awarding 
campus-based assistance.*” Therefore, the six-dollar fee which the 





388 Td. at 328. 

389 Id. at 327. 

New York ELECTION Law § 5-104. 
792 F.2d at 327-28. 

Id. at 328-29. 

106 S. Ct. 748 (1986). 

364 Id. at 752. The Court stated that the program did not seem well-suited ‘‘to provide 
desired financial support for nonpublic, sectarian institutions’ in violation of the estab- 
lishment clause. Id. 

398 Td. 

306 Id. at 753. 

397 787 F.2d 1564 (Fed. Cir. 1986). Riggsbee had applied for both a Pell Grant and 
campus-based financial aid, using an application form prepared pursuant to a contract 
between the American College Testing Program and the Secretary of Education. Id. at 
1566. 

398 Id. Section 483(a) of the Act (20 U.S.C.A. § 1890(a)) provides: ‘‘No student or 
parent of a student should be charged a fee for processing data elements of the form 
prescribed by the Secretary.’’ 

39° 787 F.2d at 1567. 

400 Td. at 1568. ‘‘Section 483(a) does not state ... that no fee will be charged for 
processing an application for federal aid. The standard is much narrower—no fee will 
be charged for processing the ‘data elements of the form prescribed by the Secretary’. . . 
[T]hose data elements cover only the student’s ‘need and eligibility’.’’ Id. 
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American College Testing Program required of Riggsbee did not violate 
section 483(a).* 

A federal statute provides that no benefits under the Veterans 
Administration Educational Assistance Program may be paid to veterans 
for any course whose grade does not count toward graduation.* In a 
per curiam opinion, the Fourth Circuit held that this provision is not 
merely prospective, but allows the United States a right to recover 
funds already paid out. Otherwise, the section would be ‘‘meaningless,’’ 
because the government makes these payments in advance of, or at 
least simultaneously with, the courses involved.*° 

Constitutionally appropriate notice of the potential liability is pro- 
vided by the statute, and in any event, stated the court, the individual 
should not be surprised to learn that the government demands the 
return of funds that supported unsatisfactory academic performance.*“ 

In Telford v. Tice,*°° Telford obtained a default judgment against 
Tice and, to help Telford satisfy his judgment, sought Pell Grant funds 
held by the college on Tice’s behalf.*°° The appellate court held the 
funds exempt from execution, limited to use for educational purposes, 
and thus not subject to garnishment.*” 

In In re Ballard,*** a bankruptcy case, Ballard requested discharge 
of two educational loans because the payments would cause him undue 
hardship.“ The court found that employment below his educational 
training and potential earning capacity did not evince a certainty of 


hopelessness sufficient to support a finding of undue hardship.*’° Bal- 





401 Td. at 1565. 

402 38 U.S.C. § 1780(a): ‘‘No amount [of educational assistance] shall be paid .. . 
(4) to any eligible veteran or person for a course for which the grade assigned is not 
used in computing the requirements for graduation . . . unless the Administrator finds 
there are mitigating circumstances... .”” (Quoted in United States v. Brandon, 781 F.2d 
1051, 1052 n.1 (4th Cir. 1986)). 

43 Brandon, 781 F.2d at 1052. 

40 Id. With regard to notice that he might demonstrate mitigating circumstances 
under 38 U.S.C. § 3102(a) (1979), the court noted that the government twice informed 
the individual of his opportunity to seek a waiver. 781 F.2d at 1052-53. For more on 
governmental recovery of funds from students, see United States v. Haithco, 644 F. Supp. 
63 (W.D. Mich. 1986); and United States v. Bills, 639 F. Supp. 825 (D.N.J. 1986). 

3 488 N.E.2d 308 (Ill. App. 3 Dist. 1986). 

406 Td. at 309. 

407 Id. Federal regulations prohibited the college from using Pell Grant funds for 
any purpose other than Tice’s education and the college would incur penalties for failure 
to comply. Id. Also, the federal government retained such control over the funds held 
by the college that the funds were federal property. Therefore, ‘‘the funds were not the 
property of the judgment-debtor and, thus, were not subject to garnishment.’’ Id. at 310. 

48 60 B.R. 673 (Bankr. W.D. Va. 1986). 

40° Ballard completed training as an electronic equipment technician, but, unsuc- 
cessful in finding employment in that field, went to work as a laborer in a warehouse. 
Id. at 674. 

410 Id. at 674-75. Previous cases had construed undue hardship as meaning ‘‘more 
than an unpleasantness associated with the repayment of a just debt.”’ Id. (citing In re 
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lard had the possibility of employment in his chosen field and no 
disabilities to prevent him from working at his current job in order to 
make payments.*™ 


V. CONCLUSION 


The courts in 1986 actively influenced countless aspects of higher 
education. It is tempting, in a Review like this, to attempt a tally of 
the winners and losers: who emerged victorious most often—the insti- 
tution, the faculty or staff member, or the student? Even if possible, 
such an effort would be short-sighted and futile. The triumph of a 
university in a particular case may represent a loss, directly or indi- 
rectly, today or tomorrow, to other institutions or with regard to more 
important values than those at immediate stake in the litigation; the 
legal victory of a particular member of the faculty or staff may impose 
enormous costs on institutions and their central mission, and ultimately, 
therefore, on other faculty or staff members. The particular victory of 
a student may end up disadvantaging most other students. 

Effective, efficient and fair higher education calls for a delicate 
balancing of the rights, responsibilities and values of many constituen- 
cies, a balancing only partially, though necessarily, guided by law. 
One need not agree with everything done by the judiciary in 1986—or 
tally wins and losses—to recognize the important lubricant it applies 
to the machinery of higher education. 





Rappaport, 16 B.R. 615 (Bankr. D. N.J. 1981); and United States v. Collier, 8 B.R. 909 
(Bankr. S.D. Ohio 1981)). It ‘‘rather should be based on a ‘certainty of hopelessness’ that 
future payments cannot be made.”’ Id. (citing In re Love, 33 B.R. 753 (Bankr. E.D. Va. 
1983); In re Lezer, 21 B.R. 783, 789 (Bankr. N.D. N.Y. 1982); In re Briscoe, 16 B.R. 128, 
131 (Bankr. S.D. N.Y. 1981); and In re Brunner, 46 B.R. 752, 755 (Bankr. S.D. N.Y. 
1985)). It requires ‘‘unique’’ or ‘‘extraordinary’’ circumstances that would render it 
unlikely that the debt would ever be paid. Id. at 675 (citing In re Love, supra, at 754; 
Rappaport, supra, at 616; In re Densmore, 3 C.B.C.2d 471, 8 B.R. 308 (Bankr. N.D. Ga 
1980); and 63 ALR Fed. 570 § 3). 

411 60 B.R. at 675. For more on bankruptcy and educational loans, see United States 
Dept. of Health and Human Services v. Smith, 807 F.2d 122 (8th Cir. 1986); In re 
Gathright, 67 B.R. 384 (Bankr. E.D. Pa. 1986); In re Hines, 63 B.R. 731 (Bankr. D.S.D. 
1986); In re Frech, 62 B.R. 235 (Bankr. D.Minn. 1986); and Indiana Univ. v. Conganelli, 
501 N.E.2d 299 (Ind. App. 1986). 









DUE PROCESS RIGHTS IN STUDENT 
DISCIPLINARY MATTERS 


INTRODUCTION 


Student disciplinary proceedings' frequently intimidate college and 
university officials as well as students. In institutions of higher edu- 
cation bound by the due process clause,” the possibility of legal action 
exists when a university official neglects to ensure a student’s due 
process rights. Since the Fifth Circuit’s landmark decision in Dixon v. 
Alabama State Board of Education,’ federal courts have consistently 
held that due process requires that tax-supported universities give 
students notice and the opportunity for a hearing before expulsion for 
misconduct. The United States Supreme Court has offered little guid- 





1 While penalties for disciplinary violations vary, due process concerns most 
frequently arise when educational institutions impose the more serious penalties of 
suspension or expulsion. See Herman v. University of S.C., 457 F.2d 902, 903 (4th Cir. 
1972) (‘‘Expulsion is the ‘capital punishment’ of university discipline.’’), aff’g, 341 F. 
Supp. 226 (D.S.C. 1971). 

2 This article will not compare the rights of students in private colleges or 
universities with those in public institutions. At most private institutions, a student 
handbook, disciplinary code of conduct, or similar document usually grants some due 
process rights to the student. Consequently, a student in a private institution may bring 
suit for breach of contract if denied due process as stated in the handbook. See Cloud 
v. Trustees of Boston Univ., 720 F.2d 721, 724 (ist Cir. 1983); Slaughter v. Brigham 
Young Univ., 514 F.2d 622, 626 (10th Cir. 1975), cert. denied, 423 U.S. 898 (1975); 
Fussell v. Louisiana Business College of Monroe, 478 So. 2d 652, 654 (La. App. 1985). 

Students have also successfully challenged disciplinary proceedings in private uni- 
versities by using the ‘‘state action’’ theory under the fourteenth amendment and 42 
U.S.C. § 1983. See generally Thigpen, The Application of Fourteenth Amendment Norms 
to Private Colleges and Universities, 11 J.L. & Epuc. 171 (1982); Annotation, Action of 
Private Institution of Higher Education as Constituting State Action, or Action Under 
Color of Law, for Purposes of Fourteenth Amendment and 42 U.S.C.S. § 1983, 37 A.L.R. 
FED. 601 (1978). 

3 294 F.2d 150, 158 (5th Cir. 1961), cert. denied, 368 U.S. 930 (1961). In Dixon, 
five students who had participated in civil rights demonstrations were expelled from 
Alabama State College without notice, hearing, or appeal. Because Dixon introduced 
constitutional safeguards into the area of student discipline, the United States Supreme 
Court acknowledged the case as a ‘‘landmark decision.’’ Goss v. Lopez, 419 U.S. 565, 
577 n.8 (1975). The Fifth Circuit referred to Dixon as ‘‘[t]he classic starting point for an 
inquiry into the rights of students at state educational institutions of higher learning.’’ 
Jenkins v. Louisiana State Bd. of Educ., 506 F.2d 992, 999 (5th Cir. 1975). See also 
Blanton v. State Univ. of N.Y., 489 F.2d 377, 385 (2d Cir. 1973) (referring to Dixon as 
a ‘‘path-breaking decision’); Jones v. Tennessee State Bd. of Educ., 279 F. Supp. 190, 
197 (M.D. Tenn. 1968) (‘“‘The leading case involving . . . a disciplinary proceeding. . . .’’). 
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ance on this issue. In Goss v. Lopez,* the Court followed Dixon and 
held that ‘‘[a]t the very minimum, students facing some kind of sus- 
pension ... must be given some kind of notice and some kind of 
hearing.’’> Although the Goss facts confined the holding to ten-day 
‘suspensions of public high school students, the Court ventured that 
‘‘more formal procedures’’ may be required for longer suspensions or 
dismissals.6 In Board of Curators of the University of Missouri v. 
Horowitz,’ the United States Supreme Court limited the Goss due 
process requirements to suspensions and dismissals for misconduct. 
While ruling that dismissals for academic inadequacy need ‘‘far less 
stringent procedural requirements,’’* the Horowitz decision lacked clear 
guidelines to distinguish between academic and disciplinary matters.° 

The ambiguities of Goss and Horowitz have generated a myriad of 
challenges to school-imposed sanctions for alleged student misconduct. 





* 419 U.S. 565 (1975). Without a hearing, Lopez and eight other high school 
students received ten-day suspensions for their misconduct at school. The United States 
Supreme Court ruled that fourteenth amendment due process rights prevent a student’s 
suspension from public school without certain procedural safeguards. Id. at 577-84. A 
divided court (Burger, C.J., Powell, J., Blackmun, J., and Rehnquist, J., dissenting) ruled 
in favor of the students. 

5 419 U.S. at 579. The Court stated that the notice and hearing requirement could 
be fulfilled simply by ‘‘informally discuss[ing] the alleged misconduct with the students 
minutes after it occurred.’’ Id. at 582. See generally Mass, Due Process Rights of Students: 
Limitations on Goss v. Lopez—A Retreat out of the Thicket, 9 J.L. & Epuc. 449 (1980); 
Timar, The Aftermath of Goss in the Federal Courts, 9 NOLPE Scu. L.J. 123 (1981). 

® Goss, 419 U.S. at 584. 

7 435 U.S. 78 (1978). School officials dismissed Horowitz, a fourth-year medical 
school student, for failing to meet academic standards. The Supreme Court unanimously 
held that the procedures leading to Horowitz’s dismissal did not violate her fourteenth 
amendment due process rights. Id. at 86. But see id. 92-96 (Powell, J., concurring), 96- 
97 (White, J., concurring in part and in judgment), 97-108 (Marshall, J., concurring and 
dissenting in part), 108-09 (Blackmun, J., and Brennan, J., concurring and dissenting in 
part). 

8 435 U.S. at 86. See generally Brenner, Charlotte’s Web: Reflections on the Role 
of Due Process in Academic Decisionmaking, 56 IND. L.J. 725 (1981); Buss, Easy Cases 
Make Bad Law: Academic Expulsion and the Uncertain Law of Procedural Due Process, 
65 Iowa L. Rev. (1979); Gee, Constitutional Law--Procedural Due Process for Academic 
Dismissals, 28 How. L.J. 713 (1985); Jennings, Academic Dismissals: A Due Process 
Anomaly, 58 Nes. L. REv. 519; Marx, Horowitz: A Defense Point of View, 13 J.L. & Epuc. 
51 (1984); Singer, Student Suspensions and Expulsions, 17 Am. Bus. L.J. 526 (1980); 
Case Comment, Fourteenth Amendment Due Process Does Not Require a Hearing Prior 
to the Dismissal of a Student for Academic Deficiencies, 56 U. Det. J. Urs. L. 225 (1978); 
Case Comment, Academic Dismissals From State-Supported Universities: A Study in 
Policy, 13 Va. U.L. REv. 175 (1978); Case Comment, Student Due Process Rights and 
Judicial Deference to Academic Dismissals, 15 WILLAMETTE L. REv. 577 (1979). 

® Although the Court unanimously agreed that Ms. Horowitz received adequate 
procedural protection, it split (5-4) on the academic/misconduct distinction. Justice White 
concurred separately to state his disagreement with this distinction. Id. at 96-97. Justice 
Marshall, dissenting and concurring in part, found the academic/misconduct distinction 
irrelevant: ‘‘In my view the effort to apply such labels does little to advance the due 
process inquiry. .. .’’ Id. at 97. 
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Many courts have failed to distinguish between what due process they 
require and what they approve. Moreover, decisions which have spec- 
ified certain procedures are frequently limited to the particular facts of 
the case.’° This wide range of decisions’ obscures the threshold of 
acceptable procedure in student disciplinary hearings. Necessarily, these 
nebulous standards prompt two questions: (1) what factors raise sub- 
stantive issues in a student disciplinary matter? and (2) precisely what 
process is due in a student disciplinary hearing? 


I. SUBSTANTIVE IssuES IN STUDENT DISCIPLINARY MATTERS 


College and university officials view student disciplinary matters 
as a fact of academic life. Yet, each disciplinary action may potentially 
end up in a court of law if a university official is perceived to have 
violated a student’s rights.'? In addition to procedural rights, university 
officials must consider substantive issues, including the classification 
of the student’s conduct and - appropriate penalty for the student’s 
disciplinary violation. 


A. Classification of Student Conduct 


The rights of a student vary, depending upon whether a court 
classifies an action as disciplinary or academic.** Refusing to equate 
misconduct with academic failure, courts have historically distin- 
guished disciplinary from academic matters.’* In maintaining this dis- 


tinction, Horowitz held that a hearing, although helpful in a disciplinary 
proceeding, is ‘‘useless or harmful’ in an academic proceeding." 





7° “Just how much process is ‘due’ before a public educational institution may 
suspend a student is difficult precisely to define, apart from a specific factual setting.”’ 
Gorman v. University of R.I., 646 F. Supp. 799 (D.R.I. 1986). 

" See generally 15A Am. Jur. 2p Colleges and Universities §§ 23, 26-28 (1976 & 
Supp. 1986); 14 C.J.S. Colleges and Universities § 26 (1939 & Supp. 1986). 

2 “Only where erroneous and unwise actions in the field of education deprive 
students of federally protected rights or privileges does a federal court have power to 
intervene in the educational process.’’ JUDICIAL STANDARDS OF PROCEDURE AND SUBSTANCE 
IN REVIEW OF STUDENT DISCIPLINE IN TAX-SUPPORTED INSTITUTIONS OF HIGHER EDUCATION, 45 
F.R.D. 133, 136 (W.D. Mo. 1968) [hereinafter JupIcIAL STANDARDS]. 

13 Dixon v. Alabama Bd. of Educ., 294 F.2d 150, 159 (5th Cir. 1961), cert. denied, 
368 U.S. 930 (1961). 

14 “Misconduct is a very different matter from failure to attain a standard of 
excellence in studies.’”” Horowitz, 435 U.S. at 87 (quoting Barnard v. Inhabitants of 
Shelburne, 216 Mass. 19, 22, 102 N.E. 1095, 1097 (1913)). This rule has been uniformly 
accepted in state courts and, until the Eighth Circuit’s decision in Horowitz, 538 F.2d 
1317 (8th Cir. 1976), rev’d, 435 U.S. 78 (1978), “the Courts of Appeals were also 
unanimous in concluding that dismissals for academic (as opposed to disciplinary) cause 
do not necessitate a hearing before the school’s decision-making body.’’ 435 U.S. at 87. 

8 435 U.S. at 89 (quoting Barnard, 102 N.E. at 1097). The Court reasoned that 
disciplinary proceedings closely resemble traditional judicial and administrative fact- 
finding situations. Consequently, a hearing in a disciplinary matter serves as a ‘“‘hedge 
against error,’’ while academic proceedings do not. Id. See also Mahavongsanan v. Hall, 
529 F.2d 448, 449 (5th Cir. 1976) (‘‘[T]he due process requirements of notice and hearing 

. have been carefully limited to disciplinary decisions.’’). 
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Therefore, courts allow educational institutions to establish their own 
academic requirements and processes without judicial intervention. 
Courts generally agree that while a hearing best resolves disciplinary 
matters,* the subjectivity of academic judgment does not adapt well to 
procedural due process. Because courts find that faculty members are 
in the best position to academically evaluate students’’ they generally 
respect the faculty’s judgment when reviewing academic decisions.* 

Since academic dismissals require minimal procedural protection, 
procedural due process violations are rare. Court reversals of academic 
dismissals usually result from a substantive due process violation. Such 
a violation would include a decision based on unconstitutional criteria 
or a decision which was ‘‘arbitrary and capricious.’’ The United States 
Supreme Court, in Regents of University of Michigan v. Ewing,’® set a 
rigid standard to determine arbitrary and capricious behavior. The Court 
ruled that if the school’s decision was not made in bad faith and the 
procedures applied were not unfair, the decision will stand unless it 
‘tis such a substantial departure from accepted academic norms as to 
demonstrate that the person or committee responsible did not actually 
exercise professional judgment.’’?° 

This judicial deference to academicians in academic matters pro- 
vides a testing ground for university officials as well as students. Courts 
are aware that university officials may characterize an issue as academic, 





16 ‘‘A decision relating to the misconduct of a student requires a factual determi- 
nation as to whether the conduct took place or not. The accuracy of that determination 
can be safeguarded by the sorts of procedural protections traditionally imposed under 
the Due Process Clause.’’ Horowitz, 435 U.S. at 95 n.5 (Powell, J., concurring). But cf. 
Ross v. Pennsylvania State Univ., 445 F. Supp. 147, 156 (M.D. Pa. 1978) (‘‘The failure 
to afford Ross a hearing at which he could explain any mitigating circumstances for his 
poor scholarship before terminating him as a graduate student violated his right to due 
process.’’). 

17 See Navato v. Sletten, 560 F.2d 340, 345 (8th Cir. 1977) (‘‘School officials have 
a strong interest in freedom from outside intervention in matters of academic evalua- 
tion.’’); Greenhill v. Bailey, 519 F.2d 5, 9 (8th Cir. 1975) (‘‘A graduate or professional 
school is, after all, the best judge of its students’ academic performance and their ability 
to master the required curriculum.’’); Jaksa v. Regents of Univ. of Mich., 597 F. Supp. 
1245, 1250 (E.D. Mich. 1984) (‘‘While a university cannot ignore its duty to treat its 
students fairly, neither is it required to transform its classrooms into courtrooms.’’) (citing 
Jenkins v. Louisiana State Bd. of Educ., 506 F.2d 992, 1000 (5th Cir. 1975)), aff'd per 
curiam, 787 F.2d 590 (6th Cir. 1986). 

%* See Regents of Univ. of Mich. v. Ewing, 106 S. Ct. 507, 513 (1985) (‘‘When 
judges are asked to review the substance of a genuinely academic decision, ... they 
should show great respect for the faculty’s professional judgment.’’); Horowitz, 435 U.S. 
at 90 (enlarging judicial presence in the academic community would ‘‘risk the deterio- 
ration of many beneficial aspects of the faculty-student relationship.’’) See generally 
Milam and Marshall, Impact of Regents of the University of Michigan v. Ewing on 
Academic Dismissals from Graduate and Professional Schools, 13 J.C. & U.L. 335 (1987). 

” 106 S. Ct. 507 (1985). 

20 Td. at 1573. See also Horowitz, 435 U.S. at 88-89 (‘‘Academic evaluations of a 
student, in contrast to disciplinary determinations, bear little resemblance to . . . judicial 
and administrative fact-finding proceedings.’’). 
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while a student may want to couch the same matter in disciplinary 
terms.” University officials violate due process protections if they 
erroneously classify a matter as academic and do not afford the student 
a hearing.”? Differentiating between misconduct and a failure to meet 
scholastic standards ‘‘depends upon a collection of the facts concerning 
the charged misconduct.’’* Courts may have difficulty drawing this 
distinction, as evidenced by the Supreme Court’s 5-4 split in Horowitz.”* 

Although some courts discuss the importance of the academic/ 
misconduct distinction, little guidance exists to determine proper clas- 
sification of a student action. One court found a disciplinary matter 
when scholastic standards are not involved and the parties dispute 
‘facts concerning whether [the student] did or did not comply with 
certain school regulations.’’** Because cheating involves both prongs of 
this test, courts have addressed due process issues stemming from 
cheating in both the academic” and the disciplinary?’ context. In ruling 





21 See, e.g., Keys v. Sawyer, 353 F. Supp. 936, 939 (S.D. Tex. 1973) (quoting Egner 
v. Texas City Indep. School Dist., 338 F. Supp. 931, 937 (S.D. Tex. 1972)); see also 
Jansen v. Emory Univ., 440 F. Supp. 1060, 1063 (N.D. Ga. 1977) (If the decision to 
dismiss the student was ‘‘essentially academic and neither alleged nor shown to be a 
mere pretense to punish him for disciplinary infractions,’’ it is not subject to judicial 
review.), aff'd, 579 F.2d 45 (5th Cir. 1978). 

22 See, e.g., Woody v. Burns, 188 So. 2d 56 (Fla. Dist. Ct. App. 1966). Noting that 
it would not have interfered had the student been dismissed for academic reasons, the 
court reinstated the student because he had, in fact, been dismissed for misconduct. Id. 
at 59. 

23 Dixon v. Alabama Bd. of Educ., 294 F.2d 150, 159 (5th Cir. 1961), cert. denied, 
368 U.S. 930 (1961). The 1960s brought many successful student due process challenges 
to institutional penalties. See, e.g., Soglin v. Kauffman, 418 F.2d 163, 168 (7th Cir. 1969) 
(‘‘{E]xpulsion and prolonged suspension may not be imposed on students by a university 
simply on the basis of allegations of ‘misconduct’ without reference to any preexisting 
tule which supplies an adequate guide.’’). 

However, the pre-1960s courts favored the in loco parentis doctrine and gave great 
deference to the college or university. See, e.g., People ex rel. O’Sullivan v. New York 
Law School, 68 N.Y. Sup. Ct. 118, 22 N.Y.S. 663 (1893) (court upheld dismissal of law 
student on grounds that he argued with the dean the day before graduation); John B. 
Stetson Univ. vy. Hunt, 88 Fla. 510, 102 So. 637 (1924) (court ruled university had no 
duty to make and prove charges against student expelled for ‘‘ringing cow bells’’); 
Anthony v. Syracuse Univ., 224 A.D. 487, 231 N.Y.S. 435, 437 (1928) (court upheld 
dismissal of fourth-year student because she ‘‘caused a lot of trouble’’ at her sorority and 
did not act like ‘‘a typical Syracuse girl’’). 

2 See Buss, supra note 8, at 8-9. Noting that the student’s deficiencies included 
her poor relationship with others, tardiness, nonparticipation in school activities, failure 
to take criticism maturely, and poor personal hygiene, Professor Buss argues that the 
United States Supreme Court created a weak distinction between academic and behavioral 
standards. 

2s Brookins v. Bonnell, 362 F. Supp. 379, 383 (E.D. Pa. 1973). 

28 See Corso v. Creighton Univ., 731 F.2d 529, 532 (8th Cir. 1984). The court ruled 
that ‘“‘cheating on exams is clearly an academic matter.’’ The student’s lying about the 
cheating was interrelated, and the court held that it was reasonable to classify the matter 
as an academic offense. See also Garshman v. Pennsylvania State Univ., 395 F. Supp. 
912, 921 (M.D. Pa. 1975) (‘‘[A] determination as to the academic dishonesty of a student 








364 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 14, No. 2 


cheating a disciplinary matter, the court in Jaksa v. Regents of Univer- 
sity of Michigan?* acknowledged that cheating is ‘‘an offense which 
cannot be neatly characterized as either ‘academic’ or ‘disciplinary.’ ’’”° 

The Horowitz and Ewing decisions demonstrate that the classifi- 
cation of a student’s behavior as academic or disciplinary has substantial 
due process implications. Consequently, school officials should care- 
fully consider all of the circumstances surrounding an incident before 
classifying the matter as academic or disciplinary. If the academic 
dishonesty matter includes factual disputes, university officials should 
grant the student the same procedural safeguards as those in a disci- 
plinary matter. Moreover, established criteria, such as those found in 
a student handbook, code of conduct, or honor code, may help to 
classify a cheating violation. Such a document may set out the proce- 
dural guidelines with which to address the alleged infraction. Typically, 
such procedures grant more due process than is constitutionally re- 
quired. 


B. Penalties for Disciplinary Violations 


Clearly, colleges and universities have authority to regulate both 
the academic and nonacademic behavior of students.*° This power is 
justified in the frequently quoted judicial statement: 


In the field of discipline, scholastic and behavioral, an insti- 
tution may establish any standards reasonably relevant to the 
lawful missions, processes, and functions of the institution. It is 
not ... lawful ... to prohibit the exercise of a right guaranteed 





. is a matter purely within the discretion of a college administrator.’’); McDonald v. 
Board of Trustees of Univ. of Ill., 375 F. Supp. 95, 104 (N.D. Ill. 1974) (Three medical 
school students, expelled for cheating, were denied relief because they were not ‘‘dis- 
ciplined for conduct arguably falling within thescope of any constitutional protection.’’), 
aff'd, 503 F.2d 105 (7th Cir. 1974). See generally Roberts, Public University Responses 
to Academic Dishonesty: Disciplinary or Academic, 15 J.L. & Epuc. 369 (1986). 

27 See Jaksa v. Regents of Univ. of Michigan, 597 F. Supp. 1245, 1248 n.2 (E.D. 
Mich. 1984) (student accused of cheating on final examination), aff’d per curiam, 787 
F.2d 590 (6th Cir. 1986); see also Hall v. Medical College of Ohio, 742 F.2d 299 (6th 
Cir. 1984) (disciplinary hearing for academic dishonesty), cert. denied, 469 U.S. 1113 
(1985). 

28 597 F. Supp. 1245 (E.D. Mich. 1984), aff’d per curiam, 787 F.2d 590 (6th Cir. 
1986). 

20 Id. at 1248 n.2. The Jaksa court relied on the Supreme Court’s reasoning that 
academic dismissals are ‘‘more subjective and evaluative than the typical factual questions 
presented in the average disciplinary decision.’ Horowitz, 435 U.S. at 90. 

°° In Soglin v. Kauffman, 418 F.2d 163 (7th Cir. 1969), the leading case establishing 
the necessity of pre-existing written standards of student conduct, the court stated: ‘‘No 
one disputes the power of the University to protect itself by means of disciplinary action 
against disruptive students. Power to punish and the rules defining the exercise of that 
power are not, however, identical.”’ Id. at 167. 
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by the Constitution or a law of the United States to a member of 
the academic community ... .* 


When a student violates an established institutional standard,** either 
on or off campus grounds, a university may impose an appropriate 
penalty. These penalties include reprimand, fine, removal from extra- 
curricular activities, disciplinary probation, alteration of student status, 
suspension, or expulsion. A court’s willingness to entertain a student’s 
challenge to a disciplinary procedure rests on the identification of a 
protected interest. Usually, courts find that a liberty** or property*® 





31 See JUDICIAL STANDARDS, supra note 12, at 145. 

32 See id., which advocates: 

[Institutional] [s]tandards so established may apply to student behavior on and 

off the campus when relevant to any lawful mission, process, or function of 

the institution. By such standards of student conduct the institution may prohibit 

any action or omission which impairs, interferes with, or obstructs the mission, 

processes, and functions of the institution. 

33 Courts have consistently upheld an institution’s authority to discipline students 
for off-campus misconduct. See, e.g., Wimmer v. Lehman, 705 F.2d 1402, 1407 (4th Cir. 
1983) (Naval Academy may dismiss midshipman for possession of marijuana); Hart v. 
Ferris State College, 557 F. Supp. 1379, 1380 (W.D. Mich. 1983) (college may hold 
discip}inary hearing for student arrested for se’’‘ng drugs); Sohmer v. Kinnard, 535 F. 
Supp. 50, 51 (D. Md. 1983) (pharmacy school may dismiss student for cocaine possession); 
Krasnow v. Virginia Polytechnic Inst. & State Univ., 414 F. Supp. 55, 57 (W.D. Va. 
1976) (university may discipline students for unlawful use or possession of drugs), aff'd, 
551 F.2d 591 (4th Cir. 1977); Paine v. Board of Regents, 355 F. Supp. 199, 203 (W.D. 
Tex. 1972) (court upheld rule requiring automatic two-year suspension for any student 
placed on probation or convicted of illegal use, possession, or sale of drugs), aff’d, 474 
F.2d 1397 (5th Cir. 1973); Esteban v. Central Mo. State College, 277 F. Supp. 649, 651 
(W.D. Mo. 1967 ) (due process required for campus prosecution of student for participation 
in off campus street demonstration), aff'd, 415 F.2d 1077 (8th Cir. 1969), cert. denied, 
398 U.S. 965 (1970); Wallace v. Florida A. & M. Univ., 433 So. 2d 600 (Fla. 1983) 
(university may dismiss pharmacy student following his conviction for intent to distribute 
cocaine); Kusnir v. Leach, 64 Pa. Commw. 65, 439 A.2d 223, 226 (1982) (college ‘‘may 
regard off-campus behavior as a reflection of a student’s character and his fitness to be 
a member of the student body.’’). 

See generally Annotation, Misconduct of College or University Student Off Campus 
as Grounds for Expulsion, Suspension, or Other Disciplinary Action, 28 A.L.R. 4TH 463 
(1984); See also Annotation, Participation of Student in Demonstration on or near Campus 
as Warranting Expulsion from School or College, 32 A.L.R. 3D 864 (1970). 

% Suspension from an educational institution involves a sufficient ‘‘liberty interest’ 
to entitle a student to fourteenth amendment guarantees. See Goss, 419 U.S. at 575 
(liberty interests were implied for high school students since their ten-day suspension 
‘‘could seriously damage the students’ standing with their fellow pupils and their teachers 
as well as interfere with later opportunities for higher education and employment.’’); 
Board of Regents v. Roth, 408 U.S. 564, 573 (1972) (A liberty interest develops when an 
institution imposes ‘‘a stigma or other disability that foreclose[s] [the] freedom to take 
advantage of other . . . opportunities.’’); Wisconsin v. Constantineau, 400 U.S. 433, 437 
(1971) (Liberty interests include circumstances ‘‘[w]here a person’s good name, reputation, 
honor, or integrity is at stake because of what the government is doing to him.”’). 

%8 A public school student may have a ‘‘property interest’’ in continuing his or her 
education at the institution in question. See Ewing v. Board of Regents of Univ. of 
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interest in the disciplinary sanction entitles a student to constitutional 
processes. 

Courts have generally not required a college or university to adopt 
a less intrusive alternate punishment.** However, in Gorman v. Uni- 
versity of Rhode Island,*’ the court ruled that the university could not, 
as a disciplinary sanction, require the student to seek counseling.** For 
a court to overturn a student’s expulsion on substantive grounds, it 
must find the dismissal arbitrary or capricious.*® University officials 
can avoid claims of arbitrary and capricious action if disciplinary 
penalties are within ‘‘reasonable and constitutional parameters.’’*° 
Moreover, procedural protections that comport with due process re- 
quirements safeguard universities from acting arbitrarily and capri- 
ciously. 


II. WHAT Process Is DUE 


Following the rulings of Dixon v. Alabama Board of Education* 
and Goss v. Lopez,*? lower courts agree that due process in student 
disciplinary matters minimally requires adequate notice, an opportunity 
for a hearing, and substantial evidence to support the penalty. Addi- 
tional procedural protections, including preservation of the student’s 
pre-hearing status, the right to proceed before an impartial hearing 





Mich., 742 F.2d 913, 915 (6th Cir. 1984), rev’d on other grounds, 106 S. Ct. 507 (1985) 
(‘‘[A]n implied understanding that a student shall not be arbitrarily dismissed from his 
university is a property interest.’’); Goss, 419 U.S. at 574 ‘‘[T]he State is constrained to 
recognize a student’s legitimate entitlement to a public education as a property interest.’’); 
Stoller v. College of Medicine, 562 F. Supp. 403, 412 (M.D. Pa. 1983) (graduate student 
has a ‘‘property’’ interest in continuing a course of study), aff’d per curiam, 727 F.2d 
1101 (3d Cir. 1984); Hall v. University of Minn., 530 F. Supp. 104, 107 (D. Minn. 1982) 
(‘‘A student’s interest in attending a university is a property right protected by due 
process.’’). 

%6 See Bistrick v. University of S.C., 324 F. Supp. 942, 952 (D.S.C. 1971) (cited 
with approval in Herman v. University of S.C., 341 F. Supp. 226, 231 (D.S.C. 1971)). 

7 646 F. Supp. 799 (D.R.I. 1986). 

%° “(T]he sanction of compulsory psychiatric treatment is a ‘shocking extreme.’ "’ 
Id. at 814. 

3° See Dixon, 294 F.2d at 157 (The power to expel students ‘‘is not unlimited and 
cannot be arbitrarily exercised.’’); Keys v. Sawyer, 353 F. Supp. 936, 940 (S.D. Tex. 
1973); Connelly v. University of Vt., 244 F. Supp. 156, 159 (D. Vt. 1965). But see Board 
of Curators of Univ. of Mo. v. Horowitz, 435 U.S. 78, 92 (1978) (Court did not decide 
if courts have power to review academic decisions based on an ‘‘arbitrary or capricious’’ 
standard.). 

“ Nash v. Auburn Univ., 812 F.2d 655 (11th Cir. 1987) (quoting Dixon, 294 F.2d 
at 157). 

* 294 F.2d 150 (1961), cert. denied, 368 U.S. 930 (1961). If school officials follow 
rudimentary elements of fair play, ‘‘the requirements of due process of law will have 
been fulfilled.’’ Id. at 159. 

* 419 U.S. 565 (1975). ‘‘[Rjequiring effective notice and informal hearing permitting 
the student to give his version of the events will provide a meaningful hedge against 
erroneous action.” Id. at 583. 


n 
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board, the right to counsel, the right to confront witnesses, the right 
to invoke the privilege against self-incrimination, and the right to obtain 
a record of the proceedings are left to the court’s discretion.** Although 
a court cannot order a university to adopt procedures beyond those 
required by the Constitution, due process requires that a university 
consistently apply those elements of the established procedure it pro- 
mulgates.** However, a university does not necessarily violate the 
Constitution by breaching its procedural rules; courts may view this 
action as a type of harmless error.*® 

The United States Supreme Court in Mathews v. Eldridge*® estab- 
lished a three-step analysis to determine what process is due. In 
Mathews, the Court balanced: (1) the private interest affected by the 
official action; (2) the risk of an erroneous deprivation of that interest; 
and (3) the public interest, weighed against the fiscal and administrative 
burden of any additional procedural requirements.*”? Many courts have 
applied this analysis to student disciplinary matters.** Its framework 
can guide college and university officials in developing or refining 
procedural aspects of student disciplinary matters. 





43 See also Jaksa v. Regents of Univ. of Mich., 597 F. Supp. 1245, 1250 (E.D. Mich. 
1984) (‘‘[A] school disciplinary proceeding is not a criminal trial, nor is a student accused 
of cheating entitled to all the procedural safeguards afforded criminal defendants.’’) 
(citing Jenkins v. Louisiana State Bd. of Educ., 506 F.2d 992, 1000 (5th Cir. 1975)), aff’d 
per curiam, 787 F.2d 590 (6th Cir. 1986); Betts v. Board of Educ., 466 F.2d 629, 633 
(7th Cir. 1982); Norton v. Discipline Comm. of East. Tenn. State Univ., 415 F.2d 195, 
200 (6th Cir. 1969) (‘‘We do not believe that there is a good analogy between student 
discipline and criminal procedure.’’); Esteban v. Central Mo. State College, 415 F.2d 
1077, 1090 (8th Cir. 1969) (‘‘[S]chool regulations are not to be measured by the standards 
which prevail for the criminal law and for criminal procedure.’’), cert. denied, 398 U.S. 
965 (1970); University of Houston v. Sabeti, 676 S.W.2d 685, 689 (Tex. Ct. App. 1984) 
(‘‘The due process clause requires only fundamental fairness; it does not require that 
every dispute with a government agency be resolved as a lawsuit would be.’’). 

4 See Picozzi v. Sandalow, 623 F. Supp. 1571, 1579 (E.D. Mich. 1986); Ross v. 
Pennsylvania State Univ., 445 F. Supp. 147, 152 (M.D. Pa. 1978); Hillman v. Elliot, 436 
F. Supp 812, 817 (W.D. Va. 1977); Everett v. Marcase, 426 F. Supp. 397, 401 (E.D. Pa. 
1977). 

*s Horowitz, 435 U.S. at 92 n.8. 

4 424 U.S. 319, 334-35 (1976). Mathews involved Social Security procedures for 
terminating a person’s disability. 

47 424 U.S. 319, 334-35 (1976). See generally Golden, College Student Dismissals 
and the Eldridge Factors: What Process Is Due? 8 J.C. & U.L. 497 (1981); Mashaw, The 
Supreme Court’s Due Process Calculus for Administrative Adjudication in Mathews v. 
Eldridge: Three Factors in Search of a Theory of Value, 44 U. Cut. L. Rev. 28 (1976). 

4° Many courts have cited the ‘‘Mathews’”’ factors in their discussion of student due 
process rights in disciplinary matters. See Horowitz, 435 U.S. at 99; Nash v. Auburn 
Univ., 812 F.2d 655, 660 (11th Cir. 1987); Gabrilowitz v. Newman, 582 F.2d 100, 105 
(1st Cir. 1978); Gorman v. University of R.I., 646 F. Supp. 799, 808 (D.R.I. 1986); Picozzi, 
623 F. Supp. at 1577-79; Jaksa v. Regents of Univ. of Mich., 597 F. Supp. 1245, 1248 
(E.D. Mich. 1984), aff'd per curiam, 787 F.2d 590 (6th Cir. 1986); Hart v. Ferris State 
College, 557 F. Supp. 1379, 1387 (W.D. Mich. 1983); Bleicker v. Board of Trustees of 
Ohio State Univ., 485 F. Supp. 1381, 1387-88 (S.D. Ohio 1980); Ross, 445 F. Supp. at 
153. 
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At times, a student receiving a severe penalty (usually suspension 
or dismissal) sues for an injunction seeking reinstatement or other 
relief. In those cases, a court reviews the student’s pleadings and 
determines whether: (1) the student will suffer irreparable injury if it 
does not grant an injunction; (2) an injunction will substantially harm 
others; (3) the student is likely to succeed on the merits; and (4) the 
injunction would serve the public interest.*® If the student meets these 
criteria and demonstrates a due process violation, the court can issue 
an injunction and order a de novo hearing.*° However, if it finds no 
due process violations, the court should not issue an injunction and 
will uphold the college’s decision.*t As one court wrote: ‘‘[T]he only 
penalty, detriment, or requirement upon the university is that it go 
back and start over. If the proscribed conduct is properly established, 
a plaintiff in a case such as this wins no prizes as a result of the initial 
university misstep... .’’ 


A. Student Status Prior to Disciplinary Hearing 


Administrative decisions regarding a student’s status prior to a 
disciplinary hearing can invoke important concerns for university of- 
ficials as well as the student. A student’s alleged misconduct may 
create a genuine threat to campus safety. The unique aspect of the 
campus environment—where the violators, victims, and potential wit- 
nesses may live and attend classes together—necessitates a change in 
a student’s status before a hearing. Given the short length of an 
academic term and the importance of attending classes, altering a 
student’s pre-hearing status through suspension or dismissal may ad- 
versely affect the student.** On the other hand, the need for swift 





«© See Women’s Community Health Center v. Cohen, 477 F. Supp. 542, 544 (D. 
Me. 1979) (quoted in McLaughlin v. Massachusetts Maritime Acad., 564 F. Supp. 809, 
811 (D. Mass. 1983)); see also Mason County Medical Ass’n v. Knebel, 563 F.2d 256, 
261 (6th Cir. 1977) (cited in Bleicker v. Board of Trustees of Ohio State Univ., 485 F. 
Supp. 1381, 1386 (S.D. Ohio 1980)). 

5° See, e.g., Corso v. Creighton Univ., 731 F.2d 529, 533 (8th Cir. 1984); Gorman, 
646 F. Supp. at 815; Brookins v. Bonnell, 362 F. Supp. 379, 384 (E.D. Pa. 1973). 

51 See, e.g., Mahavongsanan v. Hall, 529 F.2d 448, 450 (5th Cir. 1976); Picozzi, 
623 F. Supp. at 1571; Hart, 557 F. Supp. at 1391. 

82 Gardenhire v. Chalmers, 326 F. Supp. 1200, 1206 (D. Kan. 1971). See also 
Gorman, 646 F. Supp. at 804 (court vacated sanctions against the student and ordered a 
de novo disciplinary hearing that satisfied due process requirements); Bistrick v. Uni- 
versity of S.C., 324 F. Supp. 942, 952 (D.S.C. 1971) (de novo hearing cures earlier 
procedural deficiencies) (citing with approval Zanders v. Louisiana State Bd. of Educ., 
281 F. Supp. 747, 868 (W.D. La. 1968). 

58 See American Association of University Professors, Joint Statement on Rights 
and Freedoms of Students, 53 AAUP BULL. 365 (1967), which recommends: 

Pending action on the charges, the status of the student should not be altered, 

or his right to be present on the campus and to attend classes suspended, 

except for reasons relating to his physical or emotional safety and well-being, 

or for reasons relating to the safety and well-being of students, faculty, or 

university property. 
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administrative action prior to a disciplinary hearing may outweigh the 
student’s due process rights.** In a recent decision, Picozzi v. Sanda- 
low,®> the court concluded that persons in administrative positions 
‘‘must have . . . the authority to take prompt and reasonable preliminary 
action that preserves the university’s interest without finally and per- 
manently depriving a student of his interest in continuing his educa- 
tion.’’** If valid interests are at stake, courts generally uphold a change 
in student status prior to a hearing.*’ 


B. Notice and Hearing 


Since Dixon v. Alabama Board of Education, courts have con- 
sistently held that due process requires that student disciplinary hear- 
ings include notice and the opportunity for a hearing.*® While the 
notice must be timely and inform the student of the proposed action 
and its grounds, courts have not prescribed minimal pro forma require- 
ments for proper notice. Clearly, courts will not hold the university 





54 The Court noted in Goss that a student who poses a threat to safety or creates 
continual disruptions may be removed immediately before notice and hearing. 419 U.S. 
at 582-83. The court in Picozzi v. Sandalow, 623 F. Supp. 1571, 1578 (E.D. Mich. 1986), 
relied on Goss in ruling that a law student was not entitled to a pre-suspension hearing. 
The dean conditioned the student’s re-enrollment on successful completion of a polygraph 
test regarding a dormitory fire (in which the student was the chief suspect), or alterna- 
tively, an administrative hearing at the student’s convenience. Id. See also Arnett v. 
Kennedy, 416 U.S. 134, 164 (1974); Winnick v. Manning, 460 F.2d 545, 547 (2d Cir. 
1972); Stricklin v. Regents of Univ. of Wis., 297 F. Supp. 416, 420 (W.D. Wis. 1969). 

88 §23 F. Supp. 1571, 1579 (E.D. Mich. 1986). In ruling that the weight of the 
student’s interest (unqualified certification of good standing) was less than that in Goss, 
the court held that less procedural protection is due. Furthermore, the dean’s action was 
supported in protecting the law school community and in not misleading other law 
schools. 

86 Id. 

87 See Scheuer v. Rhodes, 416 U.S. 232, 246 (1974) (‘‘{O]fficials with a broad range 
of duties and authority must often act swiftly and firmly at the risk that action deferred 
will be futile or constitute virtual abdication of office.’’); see also Buck v. Carter, 308 F. 
Supp. 1246, 1249 (W.D. Wis. 1970); Barker v. Hardway, 283 F. Supp. 228, 235 (S.D. 
W.Va. 1968), aff’d, 399 F.2d 638 (4th Cir. 1968), cert. denied, 394 U.S. 905 (1969); Jones 
v. Tennessee State Bd. of Educ., 279 F. Supp. 190, 202 (M.D. Tenn. 1968), aff’d, 407 
F.2d 834 (6th Cir. 1969). 

88 294 F.2d 150 (5th Cir. 1961), cert. denied, 368 U.S. 930 (1961). 

8° Id. at 156-57 (‘‘The notice should contain a statement of the specific charges and 
grounds... .’’) 

6 See Nash v. Auburn Univ., 812 F.2d 655, 661 (11th Cir. 1987) (‘‘There are no 
hard and fast rules by which to measure meaningful notice.’’); Esteban v. Central Mo. 
State College, 277 F. Supp. 649, 651 (W.D. Mo. 1967) (The precise nature of the notice 
will vary ‘‘depending upon the circumstances of the particular case.’’), aff'd, 415 F.2d 
1077 (8th Cir. 1969), cert. denied, 398 U.S. 965 (1970); Greenhill v. Bailey, 519 F.2d 5, 
9 (8th Cir. 1975) (lack of notice denied student due process); Dixon, 294 F.2d 150, 158 
(notice should contain a statement of the specific charges and grounds); Herman v. 
University of S.C., 341 F. Supp. 226, 230 (D.S.C. 1971) (‘‘[T]he student must be advised, 
in advance of the hearing, [of] the grounds of the charges against him.’’), aff’d per 
curiam, 457 F.2d 902 (4th Cir. 1972). See also 4 Am. Jur. LEGAL Forms 2D Colleges and 
Universities § 60:125 (1971) (suspension or expulsion of students for misconduct). 
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to strict criminal law standards regarding notice,™ including pre-hearing 
notice of the evidence.* Although some situations permit oral notice,® 
written notice containing a specific description of the charges and the 
time, date, and place of the hearing will best serve the educational 
institution and the student. Proper notice may benefit the institution if 
a student challenges its action. In identifying notice as a key element 
of due process, Judge Friendly suggested that ‘‘the more forthcoming 
the agency has been in disclosing its grounds, the stronger should be 
its position in asking curtailment of other procedures.’ 

Students also have a due process right to a hearing in a disciplinary 
matter.®* The degree of formality afforded the student in the disciplinary 
hearing varies. A closed hearing does not violate a student’s due 
process rights.*’ Due process does not require that the ultimate decision- 
making authority actually hear the student. Furthermore, changing a 
hearing before a discipli ary committee to one before a special com- 
mittee established by un.versity officials does not deny a student due 
process. Without question, university officials must provide students 





Jenkins v. Louisiana State Bd. of Educ., 506 F.2d 992, 1000 (5th Cir. 1975). 
Nash, 621 F. Supp. at 954-55. 
See Goss, 419 U.S. at 581. 
* Friendly, Some Kind of Learning, 123 U. Pa. L. REv. 1267, 1281 (1975). See also 
Nash, 621 F. Supp. at 953-54. 
8s ‘‘fA] hearing which gives the Board or the administrative authorities of the 
college an opportunity to hear both sides in considerable detail is best suited to protect 
the rights of all involved.’’ Dixon, 294 F.2d at 159. See Herman v. University of S.C., 
341 F. Supp. 226, 230 (D.S.C. 1971) (student has a right to be heard in his own defense 
and to be present and present evidence), aff'd, 457 F.2d 902 (4th Cir. 1972); Esteban 
v. Central Mo. State College, 277 F. Supp. 649, 651 (W.D. Mo. 1967) (‘‘{T]he disciplinary 
authority [should] provide[] a fair opportunity for hearing the student’s position, expla- 
nation, and evidence.’’), aff'd, 415 F.2d 1077. For historical treatment of this issue, see 
Annotation, Right of a Student to Hearing on Charges Before Suspension or Expulsion 
from Educational Institution, 58 A.L.R. 2p 903 (1958). 
6° While requiring the rudiments of an adversarial proceeding, Dixon also recognized 
the need to preserve the |stitution’s interest: ‘‘[A] full-dress judicial hearing . . . might 
be detrimental to the college’s educational atmosphere and impractical to carry out.’’ 
294 F.2d 150, 159. See Fain v. Brooklyn College of City Univ. of N.Y., 112 A.D.2d 992, 
493 N.Y.S.2d 13, 14 (1985) (‘‘Despite the informality of the hearing . . . petitioners were 
afforded a full opportunity to explain their actions and confront their accusers.’’). 
®” Hart v. Ferris State College, 557 F. Supp. 1379, 1389 (W.D. Mich. 1983). In 
denying the student’s claim to a right for a public hearing, the court stated: ‘‘It is 
difficult to understand how the presence of such other students would decrease the risk 
of an erroneous expulsion but it is easy to see how their presence could be disruptive 
to the proceedings.’’ See also Morale v. Grigel, 422 F. Supp. 988, 1004 (D.N.H. 1976) 
(‘‘{O]pen hearings would avoid . . . the appearance of arbitrary decision-making violative 
of the Fourteenth Amendment.’’); Moore v. Troy State Univ., 284 F. Supp. 725, 731 
(M.D. Ala. 1968). 
® Sohmer v. Kinnard, 535 F. Supp. 50, 54 (D. Md. 1982) (‘‘Student’s right to be 
heard does not necessarily extend to an appearance before the ultimate authority in the 
disciplinary process.’’) (citing Herman, 341 F. Supp. at 230). In Sohmer, the court denied 
the student’s contention that he was entitled to a full hearing before the Faculty Assembly, 
instead of the Student Grievance and Disciplinary Committee. 535 F. Supp. at 54. 
® Herman, 341 F. Supp. at 232. 
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with adequate notice and a hearing. While the degree of necessary 
formality differs, these components of due process need not rise to the 
level required in criminal proceedings. 


C. Hearing Board 


The hearing board in student disciplinary matters frequently acts 
as both judge and jury. Members of the college community, including 
students, usually comprise the hearing board. Given the nature of the 
academic community, members of the hearing board may know the 
student outside the context of the disciplinary proceeding. Although 
the neutral and detached fact-finder of the criminal justice system is 
not necessary,”° due process requires that hearing boards exercise in- 
dependent judgment, so that they do more than ratify an administrator’s 
evidentiary conclusions and disciplinary sanctions.” 

Each student disciplinary case initially presumes the impartiality 
of university officials.” The hearing adjudicator’s prior familiarity with 
the incident does not necessarily violate due process.”* University 
officials violate due process only when the level of prior involvement 
creates a probability that the decision maker would decide the issue 





70 See Blanton v. State Univ. of N.Y., 489 F.2d 377, 386 (2d Cir. 1973) (due process 
was not violated when a dean who had witnessed the incident at issue also sat on the 
hearing committee); Jones v. Tennessee State Bd. of Educ., 279 F. Supp. 190, 200 (M.D. 
Tenn. 1968) (in the absence of proof of malice or personal interest, a member of the 
hearing committee may give evidence against the accused student), aff'd, 407 F.2d 834 
(6th Cir. 1969). 

7 See Lee v. Macon County Bd. of Educ., 490 F.2d 458, 461 (5th Cir. 1974) 
(‘‘Formalistic acceptance or ratification of the principal’s request or recommendation as 
to the scope »f punishment, without independent Board consideration of what ... the 
penalty should be, is less than full due process.’’). 

72 See Megill v. Board of Regents of State of Fla., 541 F.2d 1073, 1079 (5th Cir. 
1976) (‘‘An impartial decisionmaker is a basic constituent of minimum due process.’’); 
Winnick v. Manning, 460 F.2d 545, 548 (2d Cir. 1972) (‘‘[A] fundamental requirement 
is that a hearing must be accorded before an impartial decision maker.’’); Wasson v. 
Trowbridge, 382 F.2d 807, 813 (2d Cir. 1967) (‘‘[A] fair hearing presupposes an impartial 
trier of fact.’’). 

73 See Nash v. Auburn Univ., 812 F.2d 655, 666 (11th Cir. 1987); Megill, 541 F.2d 
at 1079 (due process does not require per se disqualification of administrative hearing 
body); Duke v. North Tex. State Univ., 469 F.2d 829, 834 (5th Cir. 1972) (members of a 
hearing panel not disqualified solely because they were college employees or had 
participated in the investigation leading to the hearing), cert. denied, 412 U.S. 932 
(1973); Winnick, 460 F.2d at 549 (‘‘[T]he mere fact that the decision maker in a 
disciplinary hearing is also an administrat[or]’’ does not violate due process.); Hillman 
v. Elliot, 436 F. Supp. 812, 816 (W.D. Va. 1977) (‘‘To be denied due process, plaintiff 
must show prejudice by the principal stemming from a source other than knowledge of 
the case.’’). Contra Wasson 382 F.2d at 813 (‘‘[P]rior official involvement in a case 
renders impartiality most difficult to maintain.’’); But cf. Gonzales v. McUen, 435 F. 
Supp. 460, 464 (C.D. Cal. 1977) (due process violated because superintendent’s presence 
at a school board deliberation ‘‘might operate as an inhibiting restraint.’’). 
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with partiality.“ A student challenging the hearing board’s action on 
grounds of bias or undue influence bears the burden of proving that 
the board acted improperly.”* For a court to sustain this claim, the 
student cannot base the alleged prejudice on speculation or inference, 
but must support it with evidence from the record.”* Because of this 
difficult burden, student challenges to hearing boards generally fail. 
Nonetheless, university officials should scrutinize the composition of a 
hearing board in each disciplinary matter. While a board member has 
no constitutional obligation of recusation, fundamental fairness may 
suggest this action as in the best interest of both parties. 


D. Right to Legal Counsel 


In Goss v. Lopez, the United States Supreme Court stated that in 
more difficult disciplinary cases a university should afford a student 
‘‘more formal procedures.’’” This dictum has created much confusion 
in the federal courts, resulting in a split on the issue of a student’s 
right to legal representation at disciplinary hearings.”* Generally, most 
courts do not find due process violations where university officials 
permit students to be represented by legal counsel,”® but several courts 





7* In Gorman v. University of R.I., 646 F. Supp. 799, 811-13 (D.R.I. 1986), the 
court ruled the hearing board to be insufficiently free of bias to satisfy due process 
requirements. The court found this bias because some voting members of the hearing 
panel had served on prior boards which unanimously found the same student guilty of 
disciplinary offenses. See also Cloud v. Trustees of Boston Univ., 720 F.2d 721, 725 (ist 
Cir. 1983) (‘‘[IJn some cases, a Hearing Examiner may be so biased as to destroy the 
fairness of the hearing.’’). 

75 See Barker v. Hardway, 283 F. Supp. 228, 237 (S.D. W.Va. 1968) (‘‘[T]he law 
indulges the presumption that school authorities act reasonably and fairly and in good 
faith in exercising the authority with which it clothes them, and casts the burden on 
him who calls their conduct into question to show that they have not been activated by 
proper motives.’’), aff'd, 399 F.2d 638 (4th Cir. 1968), cert. denied, 394 U.S. 905 (1969). 

76 See Levitt v. University of Tex., 759 F.2d 1224, 1228 (5th Cir. 1985), cert. denied, 
106 S. Ct. 599 (1985); Jenkins v. Louisiana State Bd. of Educ., 506 F.2d 992, 1003 (5th 
Cir. 1975); Duke, 469 F.2d at 829. 

77 419 U.S. at 584. Justice White, however, emphasized that Goss only involved 
short suspensions. The Court refused to outline due process requirements for longer 
suspensions and expulsions. The Court explained: ‘‘We stop short of construing the Due 
Process Clause to require, countrywide, that hearings in connection with short suspension 
must afford the opportunity to secure counsel, to confront and cross-examine witnesses 
supporting the charge, or to call his own witnesses to verify his version of the incident.’’ 
Id. at 583-84. 

7* Cf. Annotation, Right to Assistance by Counsel in Administrative Proceedings, 
33 A.L.R.3D 229, 286-89 (1970). 

7° See, e.g., Wimmer v. Lehman, 705 F.2d 1402, 1406 (4th Cir. 1983), cert. denied, 
464 U.S. 992 (1983); Jenkins v. Louisiana State Bd. of Educ., 506 F.2d 992, 995 (5th 
Cir. 1975); Nash v. Auburn Univ., 621 F. Supp. 948, 958 (M.D. Ala. 1985), aff’d, 812 
F.2d 655 (11th Cir. 1987); Cody v. Scott, 565 F. Supp. 1031, 1035 (S.D.N.Y. 1983); 
Turof v. Kibbee, 527 F. Supp. 880, 886 (E.D.N.Y. 1981); Adibi-Sadeh v. Bee County 
College, 454 F. Supp. 552, 556 (S.D. Tex. 1978); Morale v. Grigel, 422 F. Supp. 988, 
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have rejected the assertion that due process entitles a student to legal 
counsel at a disciplinary hearing.” 

Courts which recognize the right to counsel in disciplinary pro- 
ceedings justify this position in several ways: (1) suspension or dis- 
missal is a serious deprivation which mandates additional procedural 
safeguards;*' (2) legal counsel can help protect the student’s interest at 
the proceeding;** (3) permitting the student to have counsel minimally 
burdens the university;® (4) a student needs counsel to balance the 
university’s use of an attorney;** (5) the hearing will employ complex 
rules of evidence or procedure;** (6) the disciplinary matter involves 
criminal activity;** and (7) the student has a statutory right to counsel 
under the particular state’s law.®’ 





1003 (D.N.H. 1976); Birdwell v. Schlesinger, 403 F. Supp. 710, 715-16 (D. Colo. 1975); 
Marin v. University of P.R., 377 F. Supp. 613, 618 (D.P.R. 1974); Center for Participant 
Educ. v. Marshall, 337 F. Supp. 126, 136 (N.D. Fla. 1972); Bistrick v. University of S.C., 
324 F. Supp. 942, 952 (D.S.C. 1971); Speake v. Grantham, 317 F. Supp. 1253, 1259 
(S.D. Miss. 1970), aff'd per curiam, 440 F.2d 1351 (5th Cir. 1971); Keene v. Rodgers, 
316 F. Supp. 217, 221 (D. Me. 1970). 

8 See Greenhill v. Bailey, 519 F.2d 5, 9 (8th Cir. 1975) (The presence of attorneys 
‘‘would serve no useful purpose. .. .’’); Madera v. Board of Educ., 386 F.2d 778, 786 
(2d Cir. 1967) (no right to counsel at a conference relating to the suspension of a student), 
cert. denied, 390 U.S. 1028 (1968); Wasson v. Trowbridge, 382 F.2d 807, 812 (2d Cir. 
1967) (Merchant Marine cadet had no right to counsel at disciplinary and expulsion 
hearings); Gorman v. University of R.I., 646 F. Supp. 799, 806 (D.R.I. 1986) (no right to 
legal counsel); Jaksa v. Regents of Univ. of Mich. 597 F. Supp. 1245, 1252 (E.D. Mich. 
1984) (no right to counsel at suspension hearing), aff'd per curiam, 787 F.2d 590 (6th 
Cir. 1986); Kolesa v. Lehman, 534 F. Supp. 590, 594 (N.D.N.Y. 1982) (due process does 
not require counsel at hearing); Garshman v. Pennsylvania State Univ., 395 F. Supp. 
912, 921 (M.D. Pa. 1975) (where elaborate procedures ensure fair results, courts should 
not ‘‘force the inclusion of a non-University individual into this delicate decision-making 
matter’’); Haynes v. Dallas County Junicr College Dist., 386 F. Supp. 208, 212 (N.D. 
Tex. 1974) (due process does not include a right to counsel in disciplinary hearings); 
Barker v. Hardway, 283 F. Supp. 288, 238 (S.D. W. Va. 1968) (right to counsel does not 
apply to proceedings that are ‘‘investigative’’ and not ‘‘adjudicative’’), aff’d per curiam, 
399 F.2d 638 (4th Cir. 1968), cert. denied, 394 U.S. 905 (1969); Due v. Florida A. & M. 
Univ., 233 F. Supp. 396, 403 (N.D. Fla. 1963) (due process does not require a university 
disciplinary committee to conduct a ‘‘full scale judicial trial’’ with qualified attorneys); 
see also JUDICIAL STANDARDS, supra note 12 at 147. 

*1 See Esteban v. Central Mo. State College, 277 F. Supp. 649, 651, aff’d, 415 F.2d 
1077 (8th Cir. 1969), cert. denied, 398 U.S. 965 (1970). 

«2 Id. 

83 See Marin v. University of P.R., 377 F. Supp. 613, 623 (D.P.R. 1973). 

* See Jaksa v. Regents of Univ. of Mich., 597 F. Supp. 1245, 1252 (E.D. Mich. 
1984) (if an attorney had presented the university’s case, the student ‘‘may have had a 
constitutional right to representation’’), aff'd per curiam, 787 F.2d 590 (6th Cir. 1986); 
see also French v. Bashful, 303 F. Supp. 1333, 1337-38 (E.D. La. 1969) (court upheld 
right to counsel where a senior law student prosecuted the complaints of misconduct). 

* See Jaksa, 597 F. Supp. at 1245 (student may have been entitled to counsel if 
the hearing had been subject to complex rules of evidence or procedure). 

* In Gabrilowitz v. Newman, 582 F.2d 100, 105-06 (ist Cir. 1978), the court held 
that the university denied a student due process by refusing permission to his attorney 
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In cases in which legal representation is considered a minimal due 
process requirement, courts differ as to whether the role of counsel is 
adversarial or advisory. Some decisions indicate that hearing boards 
should admit counsel in an advisory capacity,** give counsel a limited 
right of cross-examination,® or grant counsel full rights of cross-ex- 
amination.” Notwithstanding that an attorney can conduct cross-ex- 





to assist the student’s defense on a rape charge. In this situation, the dangers of self- 
incrimination and the student’s ‘‘awareness of his own inability to evaluate the effect’ 
of his statements on the pending criminal proceedings justify the presence of an attorney. 
Id. at 104. See also McLaughlin v. Massachusetts Maritime Acad., 564 F. Supp. 809, 
811 (D. Mass. 1983) (court affirmed preliminary injunction to prevent cadet’s dismissal 
until a subsequent hearing provided due process safeguard of counsel); cf. Wasson v. 
Trowbridge, 382 F.2d 807, 812 (2d Cir. 1967) (non-criminal proceedings do not require 
representation by counsel); Nzuzve v. Castleton State College, 133 Vt. 225, 232, 335 
A.2d 321, 366 (1975). But see Gorman v. University of R.I., 646 F. Supp. 799, 805-06 
(D.R.I. 1986) (with no pending criminal charge, the university’s denial of counsel did 
not violate the student’s due process rights). See generally Comment, Due Process 
Requires that Legal Counsel be Allowed to Advise a Student During University Discipli- 
nary Proceedings Arising from the Same Facts as those of a Pending Criminal Charge— 
Gabrilowitz v. Newman, 48 U. Cin. L. Rev. 126 (1979). 

87 See Kusnir v. Leach, 64 Pa. Commw. 65, 439 A.2d 223, 227 (1982). The court 
ruled that the student’s suspension was an ‘‘adjudication’’ within the meaning of the 
Administrative Agency Law. Because the college denied the student his statutory right 
to representation, the court remanded the case for new proceedings with the student’s 
counsel. 

88 See Wimmer v. Lehman, 705 F.2d 1042, 1046 (4th Cir. 1983) (midshipman was 
not prejudiced by a refusal to allow counsel to examine and cross-examine witnesses, 
make objections, and argue the case), cert. denied, 464 U.S. 992 (1983); e.g., Turof v. 
Kibbee, 527 F. Supp. 880, 886 n.12 (E.D.N.Y. 1981) (disciplinary committee not required 
to allow the student’s counsel to conduct any witness examination); Esteban v. Central 
Mo. State College, 277 F. Supp. 649, 651-52 (W.D. Mo. 1967) (although due process 
requires that counsel be present at the hearing, only the student may question witnesses 
against him), aff'd, 415 F.2d 1077 (8th Cir. 1969), cert. denied, 398 U.S. 965 (1970); 
University of Houston v. Sabeti, 676 S.W.2d 685, 689 (Tex. Ct. App. 1984) (due process 
not denied when student’s counsel, a law student, was not allowed to speak at the 
expulsion hearing). See generally Comment, Setting Boundaries for Student Due Process: 
Rustad v. U.S. Air Force and the Right to Counsel in Disciplinary Dismissal Proceedings, 
52 Den. U.L. REv. 109, 114-15 (1984); Comment, The Right to Counsel in Disciplinary 
Proceedings in Public and Private Educational Institutions, 9 Cums. L. REv. 751, 753-54 
(1979). 

® See Dillon v. Pulaski County Special School Dist., 468 F. Supp. 54, 58 (E.D. 
Ark. 1978), aff’d, 594 F.2d 699 (8th Cir. 1979). The student’s attorney was not allowed 
to examine the teacher who had witnessed the student’s behavior. The court ordered 
reinstatement on procedural due process grounds, expunged the record, and awarded 
one dollar in nominal damages. Id. at 58. But see Jaksa, 597 F. Supp. at 1253 (construing 
Dillon to limit cross-examination to confront the school or teacher having primary 
knowledge of the facts relevant to the disciplinary proceeding). 

% E.g., Fielder v. Board of Educ., 346 F. Supp. 722 (D. Neb. 1972) (right to counsel 
and cross-examination by counsel is at least ‘‘good technique’’); Speake v. Grantham, 
317 F. Supp. 1253, 1257-58 (S.D. Miss. 1970) (students and their counsel shall have the 
right of cross-examination), aff'd per curiam, 440 F.2d 1351 (5th Cir. 1971); French v. 
Bashful, 303 F. Supp. 1333, 1338 (E.D. La. 1969) (court limited its holding that a student 
be represented by ‘‘retained legal counsel as opposed to appointed counsel’’). 
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amination more effectively than a student, this procedural safeguard 
appears burdensome to many courts.*' Although ruling that a pending 
criminal charge entitled a student to counsel at a disciplinary hearing, 
the First Circuit limited counsel’s role to an advisory capacity.*? The 
court noted that the presence of counsel should not burden the uni- 
versity because due process requires counsel only ‘‘for a truly unusual 
situation.’’”* 

Hart v. Ferris State College specifically addressed whether due 
process entitles the student’s counsel to cross-examine witnesses, or 
merely provide advice and consultation, with the student questioning 
witnesses. The court applied the Mathews® analysis to conclude that 
the probable value of the cross-examination by student’s counsel is 
minimal compared to the significant burden it would impose. The 
Mathews due process balancing test provides a compelling rationale for 
at least limited participation by a student’s legal counsel. While the 
courts have established parameters to determine the need for counsel, 
courts have demurred the bounds for counsel’s role to the university’s 
discretion. The divided case law illustrates the need for the United 
States Supreme Court to resolve the split among the federal courts 
regarding the role of counsel in student disciplinary hearings. 





%1 See Gabrilowitz v. Newman, 582 F.2d 100, 106 (1st Cir. 1978) (counsel’s limited 
role would not be very intrusive and would not place any financial or administrative 
burden upon the university); Dixon v. Alabama Bd. of Educ., 294 F.2d 150, 159 (1961) 
(the right to cross-examine witnesses, ‘‘might be detrimental to the college’s educational 
atmosphere and impractical to carry out’’), cert. denied, 368 U.S. 930 (1961). 

% Gabrilowitz, 582 F.2d at 106. The court stated: 

Counsel’s principal functions would be to advise appellee whether he 
should answer questions and what he should not say so as to safeguard appellee 
from self-incrimination; and to observe the proceeding first-hand so as to be 
better prepared to deal with attempts to introduce evidence from the hearing 
at a later criminal proceeding. ‘ 

Id. 

%3 Td. 

% 557 F. Supp. 1379, 1386-87 (W.D. Mich. 1983). The court’s ruling, however, 
was limited to denial of the student’s request for preliminary injunctive relief. In 
emphasizing that it was not ruling on the merits of the student’s claims, the court stated 
that additional relevant evidence could be presented. Id. at 1391. 

°° Mathews v. Eldridge, 424 U.S. 319, 335 (1976). See supra notes 46-48 and 
accompanying text. In Gabrilowitz, 582 F.2d at 105, the First Circuit applied Mathews 
and concluded that due process required a limited role for student’s counsel. 

% Hart v. Ferris State College, 557 F. Supp. 1379, 1387-88 (W.D. Mich. 1983). The 
court first held that: (1) the right to public education is a substantial one; and (2) the 
risk of error in the process employed by the college is relatively slight. The court noted 
that: 

[A] more active role by counsel would inevitably be more intrusive from the 

College’s point of view. If plaintiff's counsel were permitted to cross-examine 

witnesses, the College might well find it desirable to have counsel ready to 

represent its own interest in insuring that witnesses not be harassed and that 
plaintiff's witnesses be subjected to equally searching cross-examination. 








376 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 14, No. 2 


E. Producing, Confronting, and Cross-Examining Witnesses 


Confronting and cross-examining witnesses is an important notion 
in traditional concepts of justice and fair play. In Goldberg v. Kelley*’ 
the United States Supreme Court stated: ‘‘In almost every setting where 
important decisions turn on questions of fact, due process requires an 
opportunity to confront and cross-examine adverse witnesses.’’** Both 
Goss® and Dixon’ require that school officials inform a student who 
made the accusations. Traditionally, courts have found the student’s 
right to confront the accuser in disciplinary hearings an essential 
element of due process.’ Generally, this reasoning has been extended 
to require university officials to provide a list of witnesses and/or a 
summary of their testimony.’” If university officials permit a student 
to confront and cross-examine witnesses, this right is usually limited 
to those witnesses who appear at the hearing.’ Because a university 
has no subpoena power, a student has no right to require its officials 
to produce witnesses.’* Although frustrating, a student’s inability to 
compel the appearance of witnesses ‘‘does not rise to the level of a 
constitutional deprivation.’’? 

Several courts have held that the fourteenth amendment does not 
require cross-examination of witnesses by the accused,’ not even 





97 397 U.S. 254 (1970). 

88 Td. at 269. 

® 419 U.S. 565, 581 (1975). 

100 294 F.2d 150, 158 (1961), cert. denied, 368 U.S. 930 (1961). The court added, 
however, that ‘‘[t]his is not to imply that ... the right to cross-examine witnesses is 
required.’’ Id. 

71 In a century-old decision, a court held that a student suspended for riotous 
conduct was ‘‘entitled to know what testimony had been given against him, and by 
whom it had been delivered, and that the proofs be made openly and in his presence, 
with a full opportunity to question the witnesses and to call others to explain or contradict 
their testimony.’ Hill v. McCauley, 3 Pa. Co. Ct. 77, 82 (1887). 

102 See Herman v. University of S.C., 341 F. Supp. 226, 230 (D.S.C. 1971), aff’d per 
curiam, 457 F.2d 902 (4th Cir. 1972) (‘‘[The student] is entitled to the names of witnesses 
to be used against him.’’); Nash v. Auburn Univ., 812 F.2d 655, 663 (11th Cir. 1987) (A 
student is ‘‘not constitutionally entitled to advance notice of statements by witnesses 
who, along with the [student], were to appear at the hearing.’’). But see Whiteside v. 
Kay, 446 F. Supp. 716, 721 (W.D. La. 1978) (School officials are ‘‘not required to provide 
students with a list of witnesses and a summary of their testimony.”’). 

103 See Boykins v. Fairfield Bd. of Educ., 492 F.2d 697, 701-02 (5th Cir. 1974), cert. 
denied, 420 U.S. 962 (1975). 

104 See Hart v. Ferris State College, 557 F. Supp. 1379, 1389 (W.D. Mich. 1983) (‘‘It 
is not clear how the College could be required to compel the attendance of witnesses 
over whom it has no power by subpoena or otherwise.’’). 

5 Turof v. Kibbee, 527 F. Supp. 880, 886 (E.D.N.Y. 1981). 

106 See Boykins, 492 F.2d at 701 (no right to confront or cross-examine witnesses 
exists in a high school disciplinary action); Herman, 341 F. Supp. at 230 (‘‘[The student] 
may not be necessarily entitled to be confronted by the witnesses at the hearing’’); Dixon 
v. Alabama Bd. of Educ., 294 F.2d 150, 159 (5th Cir. 1961) (due process does not require 
the right to cross-examine witnesses), cert. denied, 368 U.S. 930 (1961); accord Blanton 
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regarding biases,” in the hearing. Although holding that students have 
no right to cross-examination, the Second Circuit noted that if the case 
‘thad resolved itself into a problem of credibility, cross-examination of 
witnesses might have been essential to a fair hearing.’’*°* Some courts 
recognize a student’s right to cross-examine witnesses.’ These cases 
demonstrate the courts’ concern that eyewitness accounts of student 
misconduct be balanced and thorough. 

The university has a stronger case when it wishes to safeguard 
student witnesses.‘ Some courts have held that when accusers are 
fellow students, not school officials, they may remain anonymous to 
guard against reprisals.**1 While this safeguard has merit, it may force 
an accused student to answer to an unnamed accuser or to written 
allegations. This solution is, at best, tenuous and not advised. 


F. Student’s Privilege Against Self-Incrimination 


Although a disciplinary hearing provides the student an opportu- 
nity to explain the alleged misconduct, some students claim a right to 
be silent during the hearing. University officials may not deny a student 
the right to remain silent. In Picozzi v. Sandalow’” the court ruled 
that the law school dean did not deprive the student of his privilege 
against self-incrimination by offering the student the choice of a poly- 
graph test or a hearing. The court also noted that “even though a 
person may assert the privilege against self-incrimination during a civil 
proceeding, the privilege protects a person from only criminal expo- 
sure.’’?® 





v. State Univ. of N.Y., 489 F.2d 377, 385 (2d Cir. 1973); Jaksa v. Regents of Univ. of 
Mich., 597 F. Supp. 1245, 1252 (E.D. Mich. 1984) (‘‘The Constitution does not confer 
on [the student] the right to cross-examine his accuser in a school disciplinary hearing.’’), 
aff'd per curiam, 787 F.2d 590 (6th Cir. 1986). 

107 See Gorman v. University of R.I., 646 F. Supp. 799, 807 (D.R.I. 1986) (because 
the student was permitted to cross-examine all adverse witnesses, the court found no 
due process violations with respect to cross-examination). 

108 Winnick v. Manning, 460 F.2d 545, 550 (2d Cir. 1970). 

10° See Dillon v. Pulaski County Special School Dist., 468 F. Supp. 54, 58 (E.D. 
Ark. 1978) (where witness testimony was critical, ‘‘due process clearly demanded that 
the student be given an opportunity to question”’ the witness), aff’d, 594 F.2d 699 (8th 
Cir. 1979); Gonzales v. McUen, 435 F. Supp. 460, 469 (C.D. Cal. 1977) (‘‘[D]ue process 
does not permit admission of ex parte evidence by witnesses not under oath and not 
subject to examination by the accused student.’’); Marin v. University of P.R., 377 F. 
Supp. 613, 623 (D.P.R. 1974) (student may ‘‘cross-examine opposing witnesses with the 
assistance of counsel’’). 

ne See Jaksa, 597 F. Supp. at 1253; Graham v. Knutzen, 351 F. Supp. 642, 666 (D. 
Neb. 1972); see also Hannah v. Larche, 363 U.S. 420, 442 (1960). 

11 See Dillon, 468 F. Supp. at 58 (‘‘[T]he need for anonymity of student accusers, 
who might otherwise be the victim of reprisals from fellow students, could prevail over 
the right to confrontation.’’), aff'd per curiam, 594 F.2d 699 (8th Cir. 1979); see also 
Fielder v. Board of Educ., 346 F. Supp. 722 (D. Neb. 1972) (teacher witness); DeJesus 
v. Penberthy, 344 F. Supp. 70 (D. Conn. 1972) (student witness). 

12 §23 F. Supp. 1571, 1582 (E.D. Mich. 1986). 

"3 Id. See, e.g., Kastigar v. United States, 406 U.S. 441, 444 (1972). 
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Frequently, students assert their privilege against self-incrimination 
when they attempt to postpone the college disciplinary hearing until 
the court resolves a related criminal charge. A student may argue that 
a disciplinary hearing, held prior to resolution of the criminal charges, 
forces the student to testify to avoid expulsion. Since such testimony 
may be used against the student at the subsequent criminal trial, it 
may deny fifth amendment rights. The First Circuit metaphorically 
described the student’s dilemma in such a situation: 


[T]he hearing procedures do not place appellee ‘between the rock 
and the whirlpool.’ He can, if he wishes, stay out of the stream 
and watch the proceedings from dry land. But, if he does so, he 
forfeits any opportunity to control the direction of the current. 
Appellee must decide whether or not to testify at the hearing with 
the knowledge that, if he does, his statements may be used against 
him in the criminal case. 


... Although the choice facing him is difficult, that does not 
make it unconstitutional. 


Courts which do not require postponing the student’s disciplinary 
hearing until completion of the criminal proceedings,"® rely on the 
Supreme Court’s pronouncement in Garrity v. New Jersey’® that the 
state may not fire police officers for invoking their privilege against 
self-incrimination during a civil hearing regarding police conduct.1’” 
Following Garrity and its progeny, the court in Hart v. Ferris State 
College ruled that the college did not violate due process in its failure 
to adjourn the disciplinary hearing until resolution of the student*’s 
pending criminal charges.'* In refusing to grant an injunction against 
the proposed disciplinary proceeding, the court stated: ‘‘It is clear that 
plaintiff is permitted to remain silent. It appears that her silence may 
not be used against her. There is no indication that the silence of an 
accused will be considered as either pointing to or being conclusive of 
guilt.’’17° 

Additionally, other courts have explained that university-imposed 
discipline need not await the outcome of other proceedings because 





4 Gabrilowitz v. Newman, 582 F.2d 100, 104 (1st Cir. 1978) (citation omitted). 

"8 See Wimmer v. Lehman, 705 F.2d 1402, 1407 (4th Cir. 1983), cert. denied, 464 
U.S. 992 (1983); Gabrilowitz, 582 F.2d at 104; Keene v. Rodgers, 316 F. Supp. 217, 221- 
22 n.4 (D. Me. 1970); Furutani v. Ewigleben, 297 F. Supp. 1163, 1165 (N.D. Cal. 1969); 
Nzuzve v. Castleton State College, 133 Vt. 225, 335 A.2d 231, 325-26 (1975); Goldberg 
v. Regents of Univ. of Cal., 248 Cal. App. 2d 867, 57 Cal. Rptr. 463, 474 (1967). 

6 385 U.S. 493 (1967). 

"7 Td. at 500. 

"8 557 F. Supp. 1379, 1384 (W.D. Mich. 1983). The prosecutor publicly stated his 
intention to subpoena any testimony at the student disciplinary hearing which pertained 
to the related criminal charge. 

ue Td. at 1385. 
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this result fairly balances all competing interests.’2° University officials 
may proceed with a disciplinary hearing, and not violate a student’s 
privilege against self-incrimination, even pending a student’s criminal 
proceedings. This course of action allows the university to demonstrate 
that it takes the allegations seriously. Moreover, because criminal cases 
can take over a year to be resolved, delay of the disciplinary hearing 
may cause students to lose respect for the rules of conduct. Conse- 
quently, in most circumstances, university officials should not delay 
the disciplinary proceeding. 


G. Substantive Evidence 


University officials bear the burden of proof in producing evidence 
to sustain the charges against the student and must base their discipli- 
nary decisions on substantial evidence.” Substantial evidence requires 
‘‘more than a mere scintilla. It means such relevant evidence as a 
reasonable mind might accept as adequate to support a conclusion.’’*2? 
While the substantial evidence standard remains the norm, one federal 
district court found this standard too low and recommended that uni- 





20 Educational institutions have both 

a need and a right to formulate their own standards and to enforce them; such 

enforcement is only coincidentally related to criminal charges and the defense 

against them. To hold otherwise would ... lead logically to the conclusion 

that civil remedies must, as a matter of law, wait for determination until related 

criminal charges are disposed of. 
Nzuzve, 335 A.2d at 325. The Nzuzve court relied on Goldberg v. Regents of Univ. of 
Calif., 248 Cal. App. 2d 167, 57 Cal. Rptr. 463 (1967), in ruling that discipline imposed 
by a college or university need not await the outcome of other proceedings. See generally 
DeVita v. Sills, 422 F.2d 1172, 1178-80 (3d Cir. 1970) (The fifth amendment does not 
require postponement of civil proceedings whenever related criminal charges are pend- 
ing.). 

121 See Slaughter v. Brigham Young Univ., 514 F.2d 622, 625 (10th Cir. 1975) (some 
weight must be given to determining the facts when there is substantial evidence), cert. 
denied, 423 U.S. 898 (1975); Givens v. Poe, 346 F. Supp. 202, 209 (W.D.N.C. 1972) 
(due process requires that the decision of the authorities be based upon substantial 
evidence); Herman v. University of S.C., 341 F. Supp. 226, 230 (D.S.C. 1971) (‘‘No 
serious disciplinary action can be taken unless it is based on substantive evidence.’’), 
aff'd per curiam, 457 F.2d 902 (4th Cir. 1972); Center for Participant Educ. v. Marshall, 
337 F. Supp. 126, 136 (N.D. Fla. 1972) (‘‘[I]n order to satisfy due process requirements, 
a university disciplinary proceeding should afford the student ... punishment based 
only upon substantial evidence adduced at the hearing.’’); Speake v. Grantham, 317 F. 
Supp. 1253, 1281 (S.D. Miss. 1970) (no disciplinary action may be taken on grounds not 
supported by substantial evidence), aff’d, 440 F.2d 1351 (5th Cir. 1971). But see McDonald 
v. Board of Trustees of Univ. of Ill., 375 F. Supp. 95, 102 (N.D. Ill. 1974) (court espoused 
the ‘‘same evidence” due process standard); accord Gorman v. University of R.I., 646 F. 
Supp. 799, 814 (D.R.I. 1986); cf. Smyth v. Lubbers, 398 F. Supp. 777, 799 (W.D. Mich. 
1975) (substantial evidence standard is constitutionally inadequate because it ‘‘provides 
no intelligible standard’ or is ‘‘lower than what is constitutionally required’’). 

22 Universal Camera Corp. v. NLRB, 340 U.S. 474 (1951) (cited with approval in 
Sill v. Pennsylvania State Univ., 318 F. Supp. 608, 621 (1970), aff'd, 462 F.2d 463 (3d 
Cir. 1972)). 
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versity officials adopt the higher standard of ‘‘clear and convincing 
evidence.’’?* Because classrooms are not courtrooms, student discipli- 
nary proceedings need not conform to the formal procedures and rules 
of evidence which govern court trials. Although the United States 
Supreme Court has been silent concerning evidentiary rights in the 
disciplinary dismissal context, some federal district courts have ad- 
dressed this issue.’2* Very few cases have addressed the admissibility 
of hearsay evidence in a student disciplinary proceeding.’® School 
officials need not employ formal evidentiary procedures in student 
disciplinary hearings. Even if a student’s alleged misconduct is the 
basis of a criminal charge, courts do not require school officials to 
adopt the burden of proof applicable to criminal proceedings. Unless 
an institution’s code of conduct provides otherwise, basing a decision 
on substantial evidence is acceptable. 


H. Record of Proceedings and Statement of Decision 


While some courts require that a university furnish a student with 
a transcript of the disciplinary proceedings,’° other courts grant a party 
only the right to make a record of the proceedings,’”’ and still other 
courts find no due process rights to a hearing transcript.’* Applying 
the Mathews test to this issue,’?° the court in Gorman v. University of 





123 Smyth, 398 F. Supp. at 797-99. In analyzing the hierarchical standards of proof 
(preponderance of the evidence, clear and convincing evidence, and beyond a reasonable 
doubt), one commentator concluded that the ‘‘clear and convincing’’ standard provides 
a ‘“‘safe harbor’’ for campus disciplinary proceedings. See Long, The Standard of Proof 
in Student Disciplinary Cases, 12 J.C. & U.L. 71, 81 (1985). 

724 In Morale v. Grigel, 422 F. Supp. 988, 1001 (D.N.H. 1976), and Ekelund v. 
Secretary of Commerce, 418 F. Supp. 102, 106 (E.D.N.Y. 1976), the courts refrained from 
applying the exclusionary rule to evidence in student dismissal proceedings. Contra 
Smyth, 398 F. Supp. at 795 (evidence seized in the illegal search of a student’s room 
may not be used in the college disciplinary proceedings). 

728 Cases which discuss hearsay are limited to secondary schools. See generally 
Annotation, Admissibility of Hearsay Evidence in Student Disciplinary Proceedings, 30 
A.L.R. 4TH 935 (1984). 

128 See Marin v. University of P.R., 377 F. Supp. 613, 623 (D.P.R. 1973) (requiring 
that the proceedings be transcribed). 

127 See Givens v. Poe, 346 F. Supp. 202, 209 (W.D.N.C. 1972) (due process requires 
the right to make a record); Esteban v. Central Mo. State College, 277 F. Supp. 649, 652 
(W.D. Mo. 1967) (‘‘[E]ither side may, at its own expense, make a record of the events at 
the hearing.”’), aff'd, 415 F.2d 1077 (8th Cir. 1969), cert. denied, 398 U.S. 965 (1970). 

128 See Jaksa v. Regents of Univ. of Mich., 597 F. Supp. 1245, 1252 (E.D. Mich. 
1984) (due process does not require the university to provide a verbatim transcript), aff’d 
per curiam, 787 F.2d 590 (6th Cir. 1986); Sohmer v. Kinnard, 535 F. Supp. 50, 54 (D. 
Md. 1982) (‘‘[NJjone of the student discipline cases suggest that a full transcript of the 
hearing is required.’’); Morale, 422 F. Supp. at 1003 (college’s failure to make a record 
of the hearing did not amount to constitutional error); Whitfield v. Simpson, 312 F. 
Supp. 889, 894 (E.D. Ill. 1970) (no need for stenographic or mechanical recording of the 
proceedings). 

we “(T]he interests at stake are substantial, the risk of error is significant, and the 
corrective value of a verbatim record is similarly significant.’’ 646 F. Supp. at 808. See 
supra notes 46-48 and accompanying text. 
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Rhode Island**° ruled that ‘‘where no other verbatim record of the 
proceeding will be made available, a student threatened with a year- 
long disciplinary suspension from a public university has the right to 
tape-record the disciplinary hearings at his or her own expense.’’* 
However, due process does not require the university to provide a free 
transcript of the hearing to the student.1*? 

The institution’s appellate procedure may determine whether a 
record of the hearing must be provided. Where appellate procedures 
provide a review of the hearing board’s decision, as opposed to a de 
novo hearing, ‘‘the student needs a thorough and accurate record of 
the hearings below to maintain a fair defense on appeal.’’*** However, 
where the university does not provide a record, a court may require a 
de novo hearing.*** Some courts do not require a statement of the 
hearing panel’s final decision.*** Nonetheless, if the hearing is not 
before the body that will make the ultimate disciplinary decision, then 
the hearing panel should file a written report of its findings and make 
this report available to the student.'** While courts do not generally 
require that universities provide legal transcripts of student disciplinary 
hearings, university officials should at least keep a taped record of the 
proceedings. 


CONCLUSION 


Student due process rights in college and university disciplinary 
matters vary in degree and kind. Depending upon the nature of the 
dispute, the courts accord differing levels of procedural protection to 





646 F. Supp. 799 (D.R.I. 1986). 

Id. at 808. 

Id. 

Id. at 809. 

See Zanders v. Louisiana State Bd. of Educ., 281 F. Supp. 747, 768 (W.D. La. 
1968); see also Morale v. Grigel, 422 F. Supp. 998, 1003 (D.N.H. 1976) (although the 
court required written reasons for the student’s suspension, the college’s failure to make 
a record did not amount to constitutional error where the student’s appeal right consisted 
of a de novo trial). 

238 See Jaksa, 597 F. Supp. at 1255 (‘‘Articulating the obvious to plaintiff would 
not reduce a risk of erroneous deprivation of plaintiff's rights.’’); Bleicker v. Board of 
Trustees of Ohio State Univ., 485 F. Supp. 1381, 1387-88 (S.D. Ohio 1980) (written 
minutes from student council hearing does not violate due process); Herman v. University 
of S.C., 341 F. Supp. 226, 232 (D.S.C. 1971) (no requirement in ‘‘law or reason”’ for the 
Board to issue written findings of fact or conclusions of law similar to those in the 
Federal Rules of Civil Procedure), aff'd, 457 F.2d 902 (4th Cir. 1972). 

138 See Dixon v. Alabama Bd. of Educ., 294 F.2d 150, 159 (5th Cir. 1961) (‘‘[T]he 
results and findings of the hearing should be presented in a report open to the student’s 
inspection.’’), cert. denied, 368 U.S. 930 (1961); Morale, 424 F. Supp. at 1003 (written 
reasons for a student’s suspension are constitutionally mandated). See also 5 Am. Jur. 
PL. AND Pr. Forms (REv) College and Universities Form 22 (1968) (grounds for expulsion 
found at duly conducted hearing). 
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the student.**’ To protect both the institution and the student, university 
officials must provide procedural safeguards for student disciplinary 
matters. Although case law demonstrates that notice, a hearing, and 
substantive evidence are required, courts repeatedly emphasize that due 
process in student disciplinary matters does not have to meet the 
standards of the criminal law model.*** 

University officials must walk a fine line between the competing 
interests in a student disciplinary matter. While fundamental fairness 
should be the overriding consideration, expediency, expense, and a 
desire to avoid litigation also raise concerns for the institution. Con- 
sequently, colleges and universities should develop policies, in view 
of judicial decisions, that meet these needs. Due process in student 
disciplinary matters presents a volatile paradox: bypassing procedural 
safeguards may invite academic tyranny, while a preoccupation with 
due process may result in harmful proceduralism. Distrust creates more 
formalized due process procedures in schools, whereas nonformalism 
is founded on trust.’*® While school officials continue to develop or 
refine disciplinary procedures, they must maintain a careful balance. 
Ultimately, a good student disciplinary procedure goes beyond consti- 
tutional minima to avoid arbitrariness and absolutism and to promote 
fairness, trust, and flexibility. 


Lisa L. Swem* 





137 One commentator warns: ‘‘Although the trend toward written codes is a sound 
one, legally speaking, because it gives students fairer notice of what is expected from 
them and often results in a better conceived and administered system, written rules also 
provide a specific target to aim at in a lawsuit.’’ W. KaPLIN, THE LAW oF HIGHER EDUCATION 
292 (1985). See also Pavela, Limiting the ‘‘Pursuit of Perfect Justice’? on Campus: A 
Proposed Code of Student Conduct, 6 J.C. & U.L. 137 (1979). 

138 See supra note 43. 

#38 Professor Gilmore stated: 

The better the society, the less law there will be. In Heaven there will be no 

law, and the lion will lie down with the lamb. . . . The worse the society, the 

more law there will be. In Hell there will be nothing but law, and due process 

will be meticulously observed. 

G. GmLMORE, THE AGES OF AMERICAN LAW 111 (1977) (quoted in Yodof, Legalization of 
Dispute Resolution, Distrust of Authority, and Organizational Theory: Implementing Due 
Process for Students in the Public Schools, 1981 Wis. L.R. 891, 923). 

* B.A., Centre College of Kentucky, 1979; M.A.T., Colgate University, 1981; J.D. 
Candidate, Notre Dame Law School, 1988. 








ACHIEVING EDUCATIONAL 
OPPORTUNITY THROUGH 
FRESHMAN INELIGIBILITY AND 
COACHING SELECTION: KEY 
ELEMENTS IN THE NCAA BATTLE 
FOR ACADEMIC INTEGRITY OF 
INTERCOLLEGIATE ATHLETICS 


INTRODUCTION 


The call to academic reform of intercollegiate athletics has sounded. 
At the eighty-first National Collegiate Athletic Association’ (NCAA) 
convention the Presidents Commission? of the NCAA announced its 
decision to hold a special convention in June, 1987, to promote further 
its goal of establishing a balance between athletics and academics.* 
Since its inception, the NCAA has labeled academic integrity a major 
focus of the organization.* In recent years, the NCAA promulgated 
several sweeping rule changes aimed at academic reform. Sparked by 





1 The NCAA was formed in 1906 to regulate and supervise college athletics 
throughout the United States. It is a voluntary association whose membership includes 
most major colleges and universities in the United States (as of 1980 the NCAA had 833 
members). Although several other national associations regulate intercollegiate sports, 
the NCAA, the most powerful and influential of these associations, will receive the 
attention of this note. See generally Waicukauski, The Regulation of Academic Standards 
in Intercollegiate Athletics, 1982 Ariz. St. L.J. 79, 80-82. 

2 The NCAA Presidents Commission, formed in 1984, consists of forty-four uni- 
versity presidents empowered generally to review and recommend NCAA rules, actions 
and other activities. NCAA Const. art. 5, § 4 (reprinted in NATIONAL COLLEGIATE ATHLETIC 
ASSOCIATION, 1986-1987 MANUAL OF THE NATIONAL COLLEGIATE ATHLETIC ASSOCIATION 40-43 
(1986)) [hereinafter NCAA Manuat]. 

3 Chancellor John B. Slaughter of Maryland, Chairman of the Presidents Commis- 
sion, announced the scheduling of a special convention in June where the commission 
seeks to ‘‘establish a balance between intercollegiate athletics and other programs at our 
institutions, especially a better balance between athletics and academics.’’ L.A. Times, 
Jan. 8, 1987, § 3, col. 3. 

* The first NCAA Constitution provided: 

Its object shall be the regulation and supervision of college athletics throughout 
the United States, in order that the athletic activities of the colleges and 
universities of the United States may be maintained on an ethical plane in 
keeping with the dignity and high purpose of education. 
Waicukauski, supra note 1, at 81 (quoting E. SHEA & E. WIEMAN, ADMINISTRATIVE POLICIES 
FOR INTERCOLLEGIATE ATHLETICS at 14 (1967)). 
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recurrent academic abuses in intercollegiate athletics,5 NCAA delegates 
aided by university presidents adopted imposing measures such as 
Proposition 48,° which requires high school students to complete sat- 
isfactorily a specific core curriculum and to achieve a minimum stand- 
ard test score before gaining eligibility for athletic competition. 

As academic reform gains momentum through deepening commit- 
ment by university presidents and athletic directors, additional rule 
and policy changes become inevitable. While the response to the mounted 
call for reform should be timely, more importantly it must come in the 
form of responsible and comprehensive measures which adequately 
address academic abuses in intercollegiate athletics. Proper measures 
will not surface without accurately describing the problem and identi- 
fying those areas needing improvement. 

After considering the nature of the educational commitment uni- 
versities make to their student-athletes, this note briefly examines 
present NCAA rules designed to promote academic success. Next, this 
note addresses two basic changes essential to fulfilling this commitment 
and proposes specific schemes to incorporate those basic changes into 
the existing system. 


I. THE UNIVERSITY’s DUTY TO PROVIDE EDUCATIONAL OPPORTUNITY 


Colleges and universities clearly make some form of educational 
commitment to the student-athlete beyond mere financial aid.’ Reason 
dictates that universities owe a strong commitment to student-athletes 
in exchange for the tangible rewards universities reap from their athletic 
programs. Successful athletic programs attract potential students,® in- 
duce media attention, and generate revenues from numerous sources.° 
In 1981 alone, NCAA member institutions recorded gross revenues in 
excess of $718 million from gate receipts, radio and television contracts, 





5 See generally Waicukauski, supra note 1, at 80. 

® Bylaws and Interpretations of the National Collegiate Athletic Association 5-1-(j) 
(reprinted in NCAA MANUAL, supra note 2, at 95-101). 

7 The NCAA Constitution limits the financial aid given to a student-athlete to 
“commonly accepted educational expenses.’’ These expenses include: tuition and fees, 
room and board, and required course-related books. NCAA Const. art. 3, § 1(g)(l) 
(reprinted in NCAA MANUAL, supra note 2, at 13). 

® Boston College officials credit their successful 1984 football program, which 
featured Heisman Trophy winner Doug Flutie, for the increase from 12,500 to 16,200 in 
freshman applications from 1984 to 1985. Will, Our Schools for Scandal, NEWSWEEK, 
Sept. 15, 1986, at 84. See also Note, Educating Misguided Student Athletes: An Appli- 
cation of Contract Theory, 85 CoLum. L. REv. 96, 105 (1985). 

® Br» Heddleston, University of Pittsburgh’s athletic fundraiser, indicates that there 
exists a direct relationship between winning athletic programs and fundraising for the 
entire univ sity. Heddleston credits Louisville’s NCAA basketball championship in 1980 
for a subsequent three- to four-fold increase in alumni contributions to the school. 
Similarly, Georgetown’s 1981-84 basketball success coincided with a $34 million increase 


in alumni giving. Gladwell, Fumbling on Reform, WasH. MONTHLY, Sept. 1986, at 45, 
46. 
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alumni gifts and contributions, and other sources.’® Additionally, stu- 
dent-athletes add intangibly to the collegiate atmosphere enjoyed by 
faculty, students and alumni. 


A. Defining Duty as Educational Opportunity 


Recognizing that a university owes some form of reciprocal com- 
mitment to its student-athletes necessitates an inquiry into the nature 
and extent of this commitment. This commitment is typically termed 
the university’s ‘‘duty’’ to educate its student-athletes. The term ‘‘duty’’ 
used in this context is a misnomer. A university undertakes no ‘‘duty”’ 
to educate anyone." Institutions do not unilaterally benefit reluctant 
recipients. Rather, successful education requires that students take the 
active role in becoming educated. Since student-athletes attend college 
under unique and difficult circumstances, universities should affirma- 
tively assist them in filling that educational role. 

This distinction helps clearly outline the true nature of a univer- 
sity’s educational commitment to a student-athlete: to provide a com- 
plete and genuine opportunity for the student-athlete to gain an 
education. For the student-athlete, ‘‘educational opportunity’’ takes on 
special meaning. Educational opportunity means that the university 
actively provides a complete educational support system to aid the 
student-athlete in reaching that individual’s academic potential. Uni- 
versities and NCAA rule-makers must create an environment where 
academics is of primary importance and student-athletes understand 
they are students first and athletes second. Educational opportunity 
includes ready access to effective tutoring, continuous monitoring of 
academic performance, sufficient study time, and other assistance tai- 
lored to the specific educational needs of each student-athlete. Uni- 
versities, therefore, must provide their student-athletes with support 
mechanisms which enable them to acquire a meaningful education. 
Only after understanding the scope of this duty to provide educational 
opportunity can universities and NCAA delegates take the additional 
steps needed to achieve genuine academic reform. 





1° Note, supra note 8, at 106 (citing RAIBORN, REVENUES AND EXPENSES OF INTERCOL- 
LEGIATE ATHLETIC PROGRAMS: ANALYSIS OF FINANCIAL TRENDS AND RELATIONSHIPS 1978-81 at 
22 (1982)). 

" In a suit brought by seven former scholarship student-athletes of California State 
University at Los Angeles, the plaintiffs sought damages from university officials for 
failing to provide an education. The complaint did not define the university’s commitment 
to educate in terms of educational attainment of the student, but rather in terms of access 
to specific university services and resources. See Waicukauski, supra note 1, at 97-98 
(quoting Echols v. Board of Trustees, Cal. State Univ. and Colleges, No. C-266-777 (Ca. 
Super. Ct., L.A. County, filed Oct. 22, 1979)). Echols was settled before trial on June 7, 
1984. The agreement provided, in part, for reimbursement of plaintiff’s educational costs 
personally incurred, repayment of NDSL loans and punitive damages in excessof $10,000 
to each plaintiff. See Note, supra note 8, at 110 (citing Settlement Agreement, Echols v. 
Board of Trustees, Cal. State Univ. and Colleges, No. C-266-777 (Ca. Super. Ct., L.A. 
County, June 7, 1984). 
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B. Educational Opportunity and Exploitation 


The university’s failure to provide an educational opportunity may 
tragically result in a phenomenon commonly termed ‘‘exploitation’’ of 
student-athletes. In the typical exploitation scenario, a university ac- 
cepts an athlete who, while ill-prepared as a student, participates 
admirably on the playing field, generating countless benefits for the 
university. Meanwhile, unprepared from the start to compete academ- 
ically in college, the athlete receives little quality educational support 
from the university. Instead, the university encourages the athlete to 
take designated non-core courses, and thereby shuttles the student- 
athlete through school until the athletic eligibility period of the indi- 
vidual ends.*? ‘‘Exploitation,’’ therefore, does not refer to the admission 
of unqualified students, but rather to the lack of the support system 
necessary to provide such ill-prepared athletes with a bona fide oppor- 
tunity for academic success. In sum, universities exploit their student- 
athletes by failing to provide them with an educational opportunity. 

The complete scope of educational exploitation extends beyond the 
ill-prepared student-athlete to those adequately prepared for college but 
who likewise receive insufficient educational support. Lamentably, no 
commentators have yet completely addressed the scope of educational 
exploitation. We have fallen into the trap of allowing graduation rates 
to be the sole measure of academic success for college student-athletes. 
This measure fails to recognize those student-athletes with ‘‘B’’ level 
capabilities who achieve only ‘‘C’s’’ or ‘‘D’s’’ and, similarly, those 
student-athletes who accept a field of study below their capabilities 
due to athletic participation and the lack of an opportunity to compete 
academically to the best of their ability.‘* Such compromises by these 
student-athletes are no less exploitive than offering inadequate educa- 
tional support to academically ill-prepared student-athletes. Arguably, 





72 Academic abuses recently became an expensive topic at the University of Georgia. 
Jan H. Kemp, assistant professor in Georgia’s remedial studies program, lost her job after 
speaking out against methods used by the University to keep its athletes eligible. Kemp 
alleged that the University utilized the Development Studies Program to admit athletes 
and keep them eligible. Kemp protested against the promotion of nine athletes from the 
remedial program who had failed to complete the necessary requirements of the program’s 
courses before enrollment in regular University courses. The jury awarded Kemp over 
$2.5 million for damages sustained as a result of University action in violation of her 
right of free speech. Nack, This Case Was One for the Books, Sports ILLus., Feb. 24, 
1986, at 34-37. 

77 As of May 1986, the nationwide graduation rate for black athletes was approxi- 
mately 25%, and three-quarters of those who do graduate have physical education degrees. 
Gladwell, Dunk and Flunk, THE NEw REPUBLIC, May 19, 1986, at 13. 

** Commentators have probably ignored this form of educational exploitation for 
two reasons. First, there exists no convenient or precise method of measuring this form 
of academic abuse. Second, this form of abuse is easily discounted when large numbers 
of student-athletes fail to even graduate. For example, the recent NCAA statistics below 
represent five year graduation rates of the Big Eight Athletic Conference. 
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any significant forfeiture of educational success because of athletic 
commitments ‘‘exploits’’ student-athletes. A university’s educational 
commitment to these individuals should be no less simply because they 
will graduate. On the contrary, true academic integrity means providing 
all student-athletes with an opportunity to achieve their potential in 
the classroom. Therefore, the university’s duty to provide an ‘‘educa- 
tional opportunity’’ means establishing a sound academic support sys- 
tem reaching beyond mere graduation concerns. Graduation will result 
naturally when a complete educational opportunity becomes available 
to all student-athletes. 

In summary, a university’s commitment of educational opportunity 
means actively providing every possible support mechanism that will 
enable student-athletes to reach their academic potential. Defining the 
nature and scope of academic exploitation and recognizing the need 
for a comprehensive support mechanism allow those responsible to 
shape rules and policies which will effectively address the problem. 
They can then view every measure affecting student-athletes in terms 
of its impact on educational opportunity. 


Il. NCAA ACADEMIC REGULATORY MEASURES: ADMISSION AND ELIGIBILITY 


The NCAA Constitution expressly dedicates itself to maintaining 
intercollegiate athletics and the student-athlete as an integral part of 
the educational system.* The NCAA promulgates academic regulations 
through a group of general guidelines entitled ‘‘Principles of Sound 
Academic Standards.’’** These provisions define the student-athlete as 
one who: 





Bic EiGHT GRADUATION RATES 
(All Students and Student-Athletes Who Entered 1980-81 and Graduated by Aug. 1985) 





OVERALL 

STUDENT 
SCHOOL ENROLLMENT ATHLETES MEN WOMEN FOOTBALL 
Colorado 67% 47% 47% *% 27% 
Iowa State 56 46 36 70 34 
Kansas 47 41 40 45 27 
Kansas St. 41 43 39 +9 37 
Missouri 49 35 36 61 41 
Nebraska 43 d4 32 50 37 
Oklahoma 76 27 20 48 31 
Okla. St. 67 27 17 66 16 


*Colorado did not have women’s athletics in 1980-81. 


Des Moines Sunday Reg., Feb. 22, 1987, at D1. 

18 See NCAA Const. art. 2, § 2, cl. a (reprinted in NCAA MANUAL, supra note 2, 
at 7). 

6 Id. at art. 3, § 3 (reprinted in NCAA MANUAL, supra note 2, at 18). 
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(1) has been admitted as a regularly matriculated, degree seeking 
student in accordance with the regular published entrance require- 
ments of that institution; (2) is in good academic standing as 
determined by the faculty of that institution in accordance with 
the standards applied to all students; and, (3) is enrolled in at 
least a minimum full-time program of studies and is maintaining 


satisfactory progress toward a baccalaureate or equivalent degree 
17 


These NCAA principles promote the notion that the student athlete 
should be a true member of the student body. To accomplish this, these 
provisions regulate entrance requirements, academic performance, full- 
time student commitment and continual progression towards a degree. 
These seemingly stringent provisions actually provide tremendous flex- 
ibility because individual university requirements establish the param- 
eters of the rules. For example, admission in accordance with the 
‘‘regular published entrance requirements of that institution’’*® does not 
inevitably connote admission as a ‘‘regular’’ student. Rather, most 
universities’ entrance requirements provide the flexibility necessary to 
admit some students well below normal academic requirements.*® 

The NCAA further implements its academic policy through ‘‘by- 
laws’’ and ‘‘official interpretations.’’ While many of these NCAA rules 
indirectly affect a student-athlete’s academic endeavors,”° several spe- 
cifically regulate academic standards. Eligibility requirements represent 
one of the NCAA’s specific rules dealing with academic standards. As 
noted above, the NCAA admission requirements hinge upon the flexible 
entrance requirements of each university and therefore provide little in 
the way of an academic standard.” Thus, the NCAA has regulated 
academic standards principally through eligibility requirements which 
also appropriately represent the central focus of recent reform. Formerly, 
eligibility rules required high school students merely to attain a 2.0 
grade point average (G.P.A.).?? Substantial abuses of the former standard 
prompted revision of the rule.” 

In January, 1983, in an effort to curb abuses and upgrade intercol- 
legiate academic integrity, NCAA delegates, with the blessing of uni- 





v7 Id. 

18 Id. at art. 3, § 3, cl. 1 (reprinted in NCAA MANUAL, supra note 2, at 18). 

1 See Waicukauski, supra note 1, at 89-90. 

20 Most NCAA rules dealing with student-athletes have some collateral effect on 
academics. For example, the NCAA limits post-season football practices to 20 sessions 
in 36 days, thereby limiting the off-season time commitment to athletics. Bylaws and 
Interpretations of the NCAA 3-4-(a) (reprinted in NCAA MANUAL, supra note 2, at 87). 

21 See supra notes 18-19 and accompanying text. 

22 Bylaws and Interpretations of the National Collegiate Athletic Association 5-1-(j)- 
2 (reprinted in NATIONAL COLLEGIATE ATHLETIC ASSOCIATION, 1981-1982 MANUAL OF THE 
NATIONAL COLLEGIATE ATHLETIC ASSOCIATION at 73 (1981)). 

23 See generally Waicukauski, supra note 1, at 83-84. 
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versity presidents, adopted new eligibility minima generally known as 
Proposition 48.7 Freshmen beginning school after August 1, 1986, must 
have achieved a minimum high school G.P.A. of 2.0 (on a 4.0 scale) 
in eleven ‘‘core’’ academic courses*® and have attained a 700 S.A.T. 
(Scholastic Aptitude Test) score (combined verbal and mathematics) or 
a 15 composite A.C.T. (American College Testing) score. A sliding 
G.P.A./test-score scale is available for those students achieving more 
than the minimum requirements for either.” For example, a grade point 
average of 2.2 and above meets eligibility requirements with a corre- 
sponding S.A.T. score of 660 or A.C.T. score of 13. Additionally, ‘‘non- 
qualifiers’? who have attained an overall 2.0 G.P.A. but have failed to 
meet the other requirements may receive athletic scholarships but may 
not participate in games or practices during their freshman year.”’ 
While Proposition 48 regulates incoming eligibility, the NCAA 
further monitors eligibility on a continual basis. Unlike Proposition 48, 
NCAA progress requirements” measure academic progress by institu- 
tional standards. The NCAA Constitution and bylaws demand that 
student-athletes maintain ‘‘good academic standing’’ and make ‘“‘satis- 
factory progress towards a degree’’ as interpreted by individual insti- 
tutions.”® Student-athletes must also meet ‘‘satisfactory completion”’ 
requirements by maintaining a grade point average in keeping with 
good academic standing of all university students in an equivalent stage 





24 Bylaws and Interpretations of the NCAA 5-1-(j) (reprinted in NCAA MaANuaL, 
supra note 2, at 95-101). 

28 These courses include at least three years in English, two years in mathematics, 
two years in social science and two years in satural or physical science (including at 
least one laboratory class, if offered by the high school). Bylaws and Interpretations of 
the NCAA 5-1-(j)-(i) (reprinted in NCAA MANUAL, supra note 2, at 96). 

28 Bylaw 5-1-(j)-(ii) enumerates the variable eligibility indices. For those freshman 
entering subsequent to August 1, 1986, and prior to August 1, 1987: 





G:P.A. S.A.T. A.C.T. 
2.200-above 660 13 
2.100-2.199 680 14 
2.000-2.099 700 15 
1.900-1.999 720 16 
1.800-1.899 ; 740 17 


Slightly modified requirements will apply to students entering subsequent to August 1, 
1987. Bylaws and Interpretations of the NCAA 5-1-(j)-(ii) (reprinted in NCAA MANUAL, 
supra note 2, at 96). 

27 Id. at 5-1-(j)-(2) (reprinted in NCAA MANUAL, supra note 2, at 97). As originally 
enacted, Proposition 48 permitted a loophole by penalizing one year of eligibility (from 
four to three years) from only non-qualifiers who received scholarships. At the January 
1987 conventions, NCAA delegates closed this loophole by removing one year’s eligibility 
from all athletes who fail to meet Proposition 48 standards. Id. at 5-1-(j)-(2) (reprinted 
in NCAA MANUAL, supra note 2, at 97). 

28 Bylaws and Interpretations of the NCAA 5-1-(j)-(6) (reprinted in NCAA MANUAL, 
supra note 2, at 98). 

29 See supra note 16 and accompanying text. 
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of progress towards a degree.*° Other key elements of NCAA eligibility 
include a twelve hour full-time student status, a four-year limit on 
eligibility? and transfer restrictions.** 

Despite its apparent popularity,** Proposition 48 has received con- 
siderable criticism. The attack originally centered upon its anticipated 
disparate impact on black student-athletes because of its inclusion of 
the allegedly racially-biased S.A.T. test.*5 Athletic conferences and even 
the Educational Testing Service, which develops and administers the 
S.A.T., warned of probable significant disparities.** The predictions of 
those early critics proved correct. Estimates indicate that among ap- 
proximately 400 non-qualifiers under Proposition 48, nearly eighty-five 
percent were black.*” James Frank, Commissioner of the Southwestern 
Athletic Conference, indicated that fifty-three of the Conference’s 183 
freshman football recruits were ineligible because of the rule.** The 
complete disparate effect of Proposition 48 is not calculable because it 
is impossible to know how may students were forced into Division II 
schools*? or into junior colleges, or did not attend college at all because 
of poor test scores.*° 

This last group, non-qualifiers who are not admitted to college, 
makes Proposition 48 particularly disturbing.*: Although it is impossible 





30 See supra note 58 and accompanying text. 

31 Bylaws and Interpretations of the NCAA 5-1-(c) (reprinted in NCAA ManuaL, 
supra note 2, at 92). 

32 Id. at 5-1-(d) (reprinted in NCAA MaNuaAL, supra note 2, at 92). 

33 Td. at 5-1-(j)-(7)-(8) (reprinted in NCAA MANUAL, supra note 2, at 99-100). 

% In January 1987, NCAA Division II schools adopted Proposition 48, which will 
take affect in the fall of 1988. L.A. Times, Jan. 9, 1987, § 3, at 14, col. 6. 

35 Some critics even described Proposition 48 as an invidious racially-motivated 
rule. During heated debates at the 1983 NCAA Convention, Jesse N. Stone, Jr., President 
of Southern University, argued that the inclusion of the standardized test would have a 
disproportionately negative impact on black students. Stone stated further that ‘‘under- 
lying much of this ... is the desire to reduce the number of black faces that we see 
dominating collegiate athletics. .. . I can say from experience and substantial authority 
that this move is racist inspired.’’ Yasser, The Black Athletes’ Equal Protection Case 
Against the NCAA’s New Academic Standards, 19 Gonz. L. REv. 83, 84 (1983) (quoting 
Jarrett, Why Blacks Fought the NCAA, Chicago Trib., Jan. 16, 1983, § 2, at 7). 

3° Gregory R. Anrig, President of the Educational Testing Service, indicated that 
had the rule been in effect in 1981, 51% of all black male freshmen and 60% of all 
black female freshmen would not have qualified. See id. at 85-86. 

37 Farrell, NCAA Division II Votes Academic Rules over Objections of Black Col- 
leges, Chron. Higher Educ., Jan. 14, 1987, at 41, col. 1. 

%* 400 Freshmen Estimated Ineligible for Sports, Chron. Higher Educ., Sept. 10, 
1986, at 34, col. 1. 

3° See supra note 34. 

«© Ursula R. Walsh, director of research and sports science of the NCAA, indicates 
that it is impossible .o determine the number of student-athletes detoured from Division 
I schools by Proposition 48. Accordingly, the NCAA has instituted a six year study on 
the impact of Proposition 48. The study will track 25,000 athletes who have entered or 
will enter Division I institutions from 1984 through 1988. See 400 Freshmen Estimated 
Ineligible for Sports, supra note 38. 

*1 See generally infra note 63. 
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to know the total number of student-athletes already denied any op- 
portunity for higher education, the number assuredly will rise. Under 
the rule, the school must forfeit a yearly grant-in-aid from its quota‘ 
when taking a non-qualifier.* Several major colleges who accepted non- 
qualifiers in 1986 have indicated that they would discontinue the 
practice.** More significantly, the NCAA rule changes adopted in Jan- 
uary, 1987, limit the number of grants-in-aids available in football and 
basketball programs.*® This rule change will further discourage uni- 
vers‘ties from granting scholarships to non-qualifiers. Thus, Proposition 
48 is less a tool directed at resolving the exploitation of student-athletes 
than a mere minimum measure of college preparedness. Surely the ill- 
prepared ‘‘exploited’’ student-athlete would not invoke a rule which 
seeks to prevent exploitation by denying all opportunity for an educa- 
tion. 

The unsettling aspect of denying these non-qualifiers any college 
opportunity is that history speaks of their academic success. Programs 
fostering academically sound opportunities for student-athletes, even 
those ill-prepared for school, have produced laudable results. The 
University of Michigan reports tremendous academic success with for- 
mer student-athletes who would not have passed muster under Propo- 
sition 48. Athletic Director Don Canham indicates that the vast majority 
of the academically marginal athletes admitted at Michigan have grad- 
uated.** Rumeal Robinson and Terry Mills, both top high school bas- 
ketball recruits in 1986, represent Michigan’s most recent academically 
marginal inductees. Both fared well academically in their first college 
semester and will likely be eligible for play the next year.*’ 


Ill. SPEciFic REFORMS 


As discussed above, universities have an affirmative obligation to 
provide a sound educational opportunity for their student-athletes. This 





* Article Six of the NCAA Bylaws lists the ‘‘maximum awards’”’ of grants-in-aid 
permitted. Bylaws and Interpretations of the NCAA 6-5 (reprinted in NCAA Manuat, 
supra note 2, at 117-20. See also infra note 45 and accompanying text. 

«3 See supra note 27. 

«* The University of Georgia announced it would no longer accept non-qualifiers 
following the University’s defeat in the Kemp lawsuit. Chron. Higher Educ., Sept. 10, 
1986, at 34. For details of the Kemp suit, see supra note 12. Don Canham, Athletic 
Director of the University of Michigan, indicated that the practice of taking non-qualifiers 
leaves a stigma and will no longer be tolerated at Michigan. Kram, Michigan’s Crisis in 
Conscience, Det. Free Press, Jan. 18, 1987, at C1, C6, col. 1. 

4s At the January, 1987, convention, NCAA delegates voted to reduce basketball 
scholarship quotas from 15 to 13, and football scholarships from 30 to 25 per year. L.A. 
Times, Jan. 18, 1987, § 3, at 8, col. 1. 

4° Of the academically marginal athletes (non-qualifier range) admitted in the past, 
Canham estimates that 95% earned a degree. Associated Press, Jan. 21, 1987 (A.M. ed.). 

*” In their first semesters, Mills and Robinson earned grade point averages of 3.0 
and 2.0 respectively, in courses including psychology, sociology, communications and 
Sports in Society. See Kram, supra note 44, at 1, 6, col. 1. 
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means placing student-athletes in an environment oriented foremost 
toward academics and providing the necessary means for student- 
athletes to reach their academic potential. The NCAA and its Presidents 
Commission have made headway with rule changes designed to prevent 
abuses of the past.** NCAA delegates will consider numerous rule 
changes at future conventions.*® Some of the best proposals include: 
limiting the number of games (particularly in basketball and baseball),®° 
placing reasonable time restrictions on off-season athletic demands,** 
prohibiting athletic dormitories, and stiffening requirements concerning 
satisfactory progress. 

Molding a sound educational opportunity for student-athletes re- 
quires coordinating many factors geared toward academic success while 
subordinating influences that conflict with the student-athlete’s aca- 
demic interests. Two fundamental changes would provide meaningful 
and permanent improvements in academic reform. These critical changes 
include establishing freshman ineligibility and hiring academically re- 
sponsible coaches. 


A. Freshman Ineligibility 


Freshman ineligibility is the first basic change that must take place 
before educational opportunity can become a reality. The argument in 
favor of freshman ineligibility is so formidable that a system which 
pledges itself to academic integrity borders on hypocrisy by failing to 
adopt it. The concept of freshman ineligibility is not novel. Freshman 
ineligibility was the norm in past years except for temporary periods 
during World War II and the Korean War, when compelling reasons 
called for early graduation.” Freshman ineligibility resumed until the 
late 1960s, when the cost of running dual varsity and freshman pro- 
grams became burdensome. The financial argument,** though still ten- 
able today, has paled significantly in light of the appalling list of recent 
academic abuses. 





“© Recent rule changes include shorter recruiting seasons, in part to reduce the 
disruption of the student-athlete’s senior high school year. See Chron. Higher Educ., 
Nov. 26, 1986, at 28. 

“° For the list of proposals considered at the January 1987 NCAA Convention, see 
Chron. Higher Educ., Nov. 26, 1986, at 28, col. 1. 

5° One proposal called for a cut in contest-limitation numbers for the following 
sports: baseball, to 60 competition dates, from 80; golf, to 25 from 30; tennis, to 30 from 
35; volleyball, to 35 from 47. Id. at 29, col. 4. 

51 See generally A Plan for Cleaning up College Sport, Sports ItLus., Sept. 30, 
1985, at 36. 

52 See Raspberry, Why Let Freshmen Play Varsity, Wash. Post, Jan. 7, 1987, at A21. 

5° Proponents of freshman ineligibility argue that benefits outweigh any financial 
argument. Id. at A21. Abolishing freshman eligibility will certainly be costly. However, 
athletic departments can trim budgets in areas that do not compromise the academic 
security of student-athletes. One must question the propriety of any athletic program 


than cannot financially offer its student-athletes an opportunity to effectively pursue their 
education. 
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The incoming student-athlete faces a unique challenge that fully 
taxes both athletic and academic abilities. Mildly stated, the pressure, 
responsibility, and stress generated during the initial year can be 
terrifying.** The transition to college-level athletic competition is dif- 
ficult, but the talented athlete can likely handle it. After all, universities 
recruit student-athletes foremost as athletes who are likely capable of 
college-level performance. Add to this transition the normal pressures 
associated with entering the college classroom and the likelihood that 
the student-athlete sits among students better prepared for college-level 
work. Finally, place the student-athlete under staggering time con- 
straints due to the thirty to fifty hours per week committed to athletics.* 
In sum, the freshman student-athlete often arrives unprepared to con- 
front this situation and as a result forfeits classroom achievement. 

Pervading these problems reigns the battle of priorities between 
athletics and academics. Despite all the pressures student-athletes face, 
how they balance priorities will likely determine their ultimate aca- 
demic success. But what conclusion as to priorities should the young 
student-athlete reasonably reach? Freshman football players, for exam- 
ple, practice for several weeks and may actually play in a varsity game 
prior to the start of classes.* The time commitment required for most 
college sports today roughly represents a full-time job. Most impor- 
tantly, freshman student-athletes enter college with an intense desire 
and perhaps even an expectation of making immediate contributions 
on the playing field. Here, in the battle of priorities, freshman ineli- 
gibility can contribute significantly toward achieving academic reform. 
Ineligibility informs freshmen that they are students first and foremost. 
Removing the possibility of immediate varsity contribution redirects 
efforts toward early successes in the classroom. In sum, directing 
priorities to early scholastic success constitutes a major component of 
a student-athlete’s educational opportunity. Freshman ineligibility would 
certainly help achieve this goal.*’ 





% For a personal account of pressures faced by a freshman student-athlete, see Lee, 
Give Freshmen Time to Adjust to College, N.Y. Times, Jan. 4, 1987, at S10, col. 2. 

88 As a scholarship football player at Colorado State University, Keith Lee spent 
thirty to forty hours per week on ‘‘team-related’’ activities. Id. at S10, col. 2. As a 
football player at the University of Michigan, this writer estimates an in-season time 
commitment of at least 40 hours per week, including taping, practices, meetings, film 
sessions, hotel stays, traveling and other activities. 

86 NCAA Bylaws permit football games as early as September 1. Bylaws and 
Interpretations of the NCAA 3-2-(b)(2) (reprinted in NCAA MANUAL, supra note 2, at 80). 
Preseason practice for entering freshmen may begin twenty-three days prior to the first 
game. Id. at 3-1-(a)(2), 3-1-(e) (reprinted in NCAA MANUAL, supra note 2, at 78, 79). 

87 Several Big Ten coaches interviewed on the topic of freshman eligibility labeled 
student-athlete priorities as a principle concern. Michigan State Coach Jud Heathcoate 
stated, ‘‘I’ve always been against it [freshman eligibility]. Kids expect too much too soon. 
They don’t understand their roles. Most freshman are unhappy, even the ones that start.”’ 
Wisconsin coach Steve Yoder stated, ‘‘There’s too much pressure put on these guys. So 
many believe they should instantly contribute and most aren’t ready or mature enough 
to accept the situation.’’ United Press Int’l, Jan. 7, 1987 (P.M. ed.). 














394 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 14, No. 2 


Academic success in the first year, and particularly the first se- 
mester, is of great importance to any student. Good initial grades 
generate academic confidence and typically set the pace for a successful 
academic career. Conversely, low grades or failure in the initial semes- 
ters can devastate the remainder of a student’s college experience. In 
the case of a student-athlete, a poor first semester typically dictates a 
future struggle to maintain eligibility,** which in turn often tragically 
becomes that student’s measure of academic success. Although little 
statistical evidence exists, the first semester grade point averages of 
Division I freshmen, if published, would most likely be a sobering and 
terribly embarrassing statistic for many universities. One study con- 
ducted at a private liberal arts college polled a random student sample 
on a variety of topics, including grade point averages. Twenty-one 
percent of freshman student-athletes reported a grade point average 
below 2.0, while only five percent of freshman non-athletes reported 
averages below 2.0.°° This suggests that athletes are four times more 
likely than non-athletes to finish the first year of college in academic 
difficulty. Freshman ineligibility could immeasurably help student- 
athletes firmly establish themselves in their academic careers. Taking 
away first year eligibility offers student-athletes the opportunity to begin 
as genuine students. 

Finally, freshman ineligibility will help coaches fulfill their obli- 
gation of seeing that players recognize academic success as the primary 
objective of a student-athlete. In fact, coaches themselves, arguably in 
the best position to know what measures would alleviate the plight of 
student-athletes, have proved to be some of the strongest proponents 
of freshman ineligibility.©° 

The NCAA could adopt the following scheme as a possible frame- 
work for the new eligibility requirements. The NCAA must reform 





88 In order to maintain eligibility for athletic competition, the student-athlete must 
be ‘‘in good academic standing as determined by the faculty of that institution, in 
accordance with the standards applied to all students.’” NCAA Const. art. 3, § 3, cl. 2 
(reprinted in NCAA MANUAL, supra note 2, at 18). Further, student-athletes must meet 
the ‘‘satisfactory completion”’ requirement of bylaw 5-1-(j)-(6)-{ii). A student-athlete must 
maintain a GPA that places the student in good academic standing as established by the 
institution for all students who are at an equivalent stage of progress toward a degree. 
Bylaws and Interpretations of the NCAA 5-1-(j)-(6)-(ii) (reprinted in NCAA MANUAL, supra 
note 2, at 98). 

5° Researchers Auster and Gussman did not identify the college where the study 
was performed. They did indicate that the school was much more academically oriented 
than athletic, leading the researchers to speculate that the problem would be worse at 
institutions that place a major emphasis on athletics. Auster & Gussman, Should Freshman 
Athletes Be Eligible?, N.Y. Times, Jan. 4, 1987, § 5, at S10, col. 1. 

® An overwhelming majority of Big Ten basketball coaches support freshman 
ineligibility. The supporters included: Jud Heathcote (Michigan State), Tom Davis (Iowa), 
Bill Frieder (Michigan), Gene Keady (Purdue), Ga y Williams (Ohio State), Steve Yoder 
(Wisconsin—football), Lou Henson (Illinois), Bill Foster (Northwestern), Bob Knight 
(Indiana, Knight did not participate in the poll but has supported ineligibility in the 
past.) United Press Int’l, Jan. 7, 1987 (P.M. ed.). 
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Bylaw 5-1(d)(4)" to eliminate freshman eligibility from varsity compe- 
tition. The NCAA, however, should not repeal Proposition 48. Freshman 
ineligibility would noi render Proposition 48 moot. In fact, the two 
rules complement each other by creating a comprehensive eligibility 
formula that better suits the needs of all students-athletes. Four-year 
eligibility would remain, as well as the loss of one year for non- 
qualifiers under Proposition 48. Finally, freshman qualifiers could 
participate in practices and compete in a very limited non-varsity 
schedule, while non-qualifiers under Proposition 48 would remain 
ineligible for all formal athletic participation. 

Freshman ineligibility and Proposition 48 complement each other 
by providing the benefits derived from freshman ineligibility to all 
student-athletes, both qualifiers and non-qualifiers. As discussed, fresh- 
man ineligibility would eliminate demands placed on student-athletes, 
help establish academic priorities, and promote early scholastic success. 
Admittedly, the rule would not eliminate much of the time constraints 
on qualifying student-athletes since they retain eligibility for partici- 
pation in practices and non-varsity games. 

This scheme provides those students in greatest academic need, 
non-qualifiers, with additional benefits derived from the complete ab- 
sence of freshman athletic participation. First, the year of complete 
ineligibility further prioritizes academics above athletics. Second, the 
student-athlete takes courses without any time constraints and without 


the physical and mental commitment associated with the athletic pro- 
gram. Third, the rule better allows the non-qualifier to hone academic 
skills needed throughout a college career. Fourth, the rule allows the 





6: ‘*Freshmen are eligible for varsity competition in all sports.’’ Bylaws and ‘nter- 
pretation of the NCAA 5-1-(d)-(4) (reprinted in NCAA MANUAL, supra note 2, at 94). 

® This four-year-eligibility scheme effectively grants student-athletes a year of 
eligibility beyond their senior year (fourth school year). This final year would be optional 
for student-athletes who have earned sufficient credits to graduate. 

* Choosing the appropriate length of eligibility for non-qualifiers depends on the 
purpose of Proposition 48. As for encouraging high school students to improve academ- 
ically, the stigma of being labeled a non-qualifier provides sufficient impetus. Also, the 
one-year-eligibility penalty discourages universities from accepting non-qualifiers. If, 
however, the purpose of Proposition 48 is to provide non-qualifiers with a year to succeed 
in college without athletic commitment, then the eligibility penalty is not necessary. 
Walter Byers, executive director of the NCAA until 1987, stated that NCAA members did 
not draft Proposition 48 with the purpose of denying student-athletes a college oppor- 
tunity. ‘‘We do not want to close the door to college opportunity for anyone; however, 
someone who cannot meet the minimum level of Proposition 48 should not be eligible 
to play college sports until showing accomplishment in college work.’’ Byers, The NCAA’s 
View of College Sports, N.Y. Times, Sept. 14, 1986, at S13, col. 2 (emphasis supplied). 

* An informal, limited (i.e. four games) non-varsity schedule should not create a 
burdening expense. This is certainly expendable for those schools with limited budgets. 

6s The Student-Athlete Academic Support Program at the University of Michigan 
is designed to help young student-athletes sharpen academic skills. Director Tim Walter 
indicated that the program includes a study-skill workshop where the students are 
instructed in speed-reading, text and lecture note-taking and test preparation. Kram, 
supra note 44, at 1, 6. 
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student-athlete to establish a first year grade point average reflective of 
the student’s true ability, thereby promoting confidence and avoiding 
continuing eligibility battles. Finally, this scheme encourages high 
school student-athletes to improve academically by allowing qualifiers 
limited athletic participation. In sum, freshman ineligibility will make 
the bulk of these benefits available to all freshman student-athletes. 
Proposition 48 ensures that those in greatest need receive the greater 
benefit derived from complete non-participation. 

The scheme presented here further requires that the NCAA repeal 
its recent cutbacks on scholarship numbers and perhaps increase schol- 
arships beyond the former totals.** Two important reasons support this 
change. First, elimination of freshman eligibility will cut deeply into 
the number of bodies available for varsity competition. Ironically, the 
recent grant-in-aid cutbacks undercut academic reform by increasing 
the burden of early varsity competition on freshmen.*’ Second, the lack 
of additional scholarship numbers will further discourage universities 
from offering scholarships to non-qualifiers. As discussed above, these 
ill-prepared students have proven successful in the past and will likely 
continue to prosper with no athletic commitment in the first year. 
Increasing grant-in-aid totals will encourage universities to award schol- 
arships to non-qualifiers, thereby resolving most of the inequity and 
racial disparity created by Proposition 48. 


B. Selection of Academically Responsible Coaches 


The second fundamental change necessary to an athlete’s educa- 
tional opportunity is greater emphasis on the selection of a head coach 
with a healthy educational philosophy.® This change must come from 
responsible university presidents, administrators, and athletic directors. 
The selection of such a head coach probably provides the best predictor 
of the academic success of student-athletes. Coaches enjoy a position 
of tremendous influence over the student-athlete’s time and priorities. 
Yet as coaches, their position is fraught with conflict of interest. Tying 
a coach’s livelihood solely to winning percentages largely dooms the 
academic success of the system. University presidents and athletic 
directors must fulfill their duties as educators by making it clear to 
coaches that their success as coaches will be measured, to a significant 
degree, by the academic success of their student-athletes. 

In early 1987, the University of Alabama became a leader of 
academic reform in college athletics. In a move that prompted death 





% See supra notes 42 & 45. 

*7 An increase in scholarship totals may appear unlikely in light of the apparent 
“‘cost containment”’ and ‘‘excess prevention’”’ philosophies at the recent NCAA Conven- 
tion. Associated Press, Jan. 10, 1987 (P.M. ed.). Academic reform, however, will only 
come at a price. Freshman ineligibility will generate the need for additional scholarships. 
‘Cost containment’’ must not come at the expense of academic reform. 

® Labeling coaching selection as a necessary ‘‘change’’ does not suggest that there 
are presently no coaches with healthy educational philosophies. 











1987] _ ACADEMIC INTEGRITY OF INTERCOLLEGIATE ATHLETICS 397 


threats, the president of the University, Dr. Joab L. Thomas, announced 
the hiring of William Curry as head football coach. The fury stemmed 
from Curry’s seven year record of 31-43-4 while head coach at Georgia 
Tech. Curry’s players, however, fared much better in the classroom: 
seventy-five percent graduated and six players made the Atlantic Coast 
Conference All-Academic Team in 1987.” These statistics made Curry 
a suitable selection based on the job criteria set by President Thomas, 
namely that the new head coach be ‘“‘first a person whose integrity is 
above question; second, someone who will be sincerely interested in 
helping improve the academic performance of our student-athletes; and 
third, someone who can win.’’”! 

University administrators selecting coaches must res7lve coaching’s 
current conflict. First, they must measure the success or failure of 
coaches in large part by the academic performance of their student- 
athletes. Second, universities must grant coaches long-term contracts, 
thereby insuring sufficient job security to build winning programs 
without forfeiting academic standards. Finally, universities must re- 
move counseling and tutoring programs from the jurisdiction of athletic 
departments and place them in control of professional educators. Such 
programs will be more effective in the hands of those who are not 
answerable to win-loss records and who can readily focus on the 
student-athlete as a student. Programs run by educators might just 
establish an- effective system of checks and balances.”? 


CONCLUSION 


Universities owe student-athletes a genuine opportunity to fulfill 
their roles as students. Universities must provide an educational op- 
portunity by allowing student-athletes to live in a principally academic 
environment and by providing them the means necessary to reach their 
academic potential. The spirit of reform in intercollegiate athletics 





6° N.Y. Times, Jan. 16, 1987, at A25, col. 1. 

70 Td. at 25. 

71 N.Y. Times, Jan. 10, 1987, § 1, at 7, col. 1. The University of Notre Dame has 
long espoused a similar set of criteria when making coaching selections. Athletic Director 
Gene Corrigan clarifies the message for coaches: ‘‘The priority is to protect Notre Dame’s 
integrity. Secondly, they must protect our academic record. Last, we ask them to be 
good coaches.” Ivey, Welling & Recio, How Educators are Fighting Big-Money Madness 
in Athletics, Bus. Wx., Oct. 27, 1986, at 136, 140. 

72 See Nack, supra note 12, at 34-37 (for details of Kemp’s suit against the University 
of Georgia). Associate Professor Ian Hardin of Auburn University is another educator 
who recently challenged the academic scruples of his university’s athletic department. 
Hardin sponsored a University Senate resolution to censure Pat Dye, head football coach 
and athletic director at Auburn. Dye permitted tailback Brent Fullwood to play in the 
1986 Citrus Bowl despite Fullwood’s failure to attend classes most of the fall semester. 
The resolution stated: ‘‘The action by the athletic director and coach was, in our judgment, 
irresponsible and detrimental to the maintenance of the academic integrity of college 
athletics.’’ Dye indicated that he does not hold seniors to the same academic standards 
as underclassmen. Associated Press, Jan. 14, 1987 (P.M. ed.). 
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persists. Genuine reform necessarily calls for a host of changes. Fresh- 
man ineligibility and the selection of appropriate coaches with healthy 
educational philosophies, two measures uniquely capable of improving 
educational opportunity and achieving meaningful academic reform, 
must become a part of every college athlete’s educational opportunity. 


Thomas M. Dixon* 





* B.G.S., University of Michigan, 1984; J.D. Candidate, Notre Dame Law School, 
1988. The author was a scholarship student-athlete at the University of Michigan. 











TORT LIABILITY OF COLLEGES AND 
UNIVERSITIES FOR INJURIES 
RESULTING FROM STUDENT 

ALCOHOL CONSUMPTION 


INTRODUCTION 


The fact that many college students first experience alcoholic bev- 
erages away from home while on a college campus or at 4 campus 
event creates many potential difficulties for college and university 
administrators.’ Traditionally viewed as a period in which students 
prepare themselves for the adult world, the college years arguably 
provide the opportunity for students to learn how to drink responsibly 
in a social environment. However, the health and safety of the students 
become an important concern due to the possibility of alcohol abuse, 
particularly when students drink and drive. Another major concern of 
administrators involves the tort liability of colleges and universities to 
the students and to third parties for injuries resulting from alcohol 
consumption by students. 

From the perspective of administrators, the ideal alcohol policy 
would foster both responsible drinking by students as well as a healthy 
relationship between the administration and the students while shield- 
ing the institutions from liability for the actions of their students. The 
primary focus of this article concerns the latter objective—limiting the 
tort liability of colleges and universities for alcohol-related injuries 
involving their students. This objective, however, will always be con- 
sidered in light of the other objectives of university alcohol policies. 

This note is chiefly limited to injuries resulting from student 
consumption of alcohol while on campus or attending an event spon- 
sored by the university. It does not encompass the liability of a uni- 
versity acting in its capacity as a licensee of alcohol or as a business 





1 Due to the inconsistent methods for measuring both the quantity and the fre- 
quency of student alcohol consumption, precise figures and trends are difficult to detect. 
However, a comprehensive 1986 survey of various studies of alcohol use on college 
campuses determined that the prevalence of college drinking has increased over the past 
three decades. Saltz and Elandt, College Student Drinking Studies 1976-1985, 13 CONTEMP. 
DruG Pross. 117, 120 (1986). This increase in student alcohol cuusumption has resulted 
in a corresponding increase in deaths, injuries, and other adverse personal and academic 
consequences. See Roth, The Impact of Liquor Liability on Colleges and Universities, 13 
J.C. & U.L. 45, 46-47 (1986). 
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invitee (for example, campus pubs or sporting events respectively).’ 
This note also does not address the tort liability of universities for 
injuries resulting from the consumption of alcohol at events sponsored 
by fraternities and sororities.’ 

This note first focuses on attempts by students and by third parties 
to impose liability on colleges and universities based upon common 
law theories of negligence. Next this note explores how dram shop 
legislation in various states might affect colleges and universities in 
litigation. Finally, this note suggests how to implement an effective 
and meaningful policy regarding student alcohol consumption while 
shielding colleges and universities from tort liability. 


I. LIABILITY OF UNIVERSITIES AT COMMON LAW 


A plaintiff suing a college or university for injuries resulting from 
student alcohol consumption faces significant obstacles in proving each 
of the four elements of common law negligence—duty, breach, causa- 
tion and damages.‘ The attempt to establish a legal duty on the part of 
the university to prevent such injuries probably presents the greatest 
difficulty.’ The common law distinction between ‘‘nonfeasance’’ and 
‘‘misfeasance’’ will further complicate a plaintiff’s attempt to impose a 
duty upon the university. Moreover, since student alcohol consumption 
might be characterized as the ‘‘intervening cause’’ of alcohol-related 
injuries, a plaintiff will struggle to convince the court that any perceived 
negligence on the part of the university proximately caused the plain- 
tiff’s injuries.’ Finally, a plaintiff’s attempt to recover damages may be 
impeded by various common law immunities such as governmental 
immunities for various public institutions and charitable immunities 
for various private institutions.® 


A. Attempts to Impose a Duty on Universities 


Courts seem quite reluctant to impose a traditional common law 
duty on colleges and universities to prevent their students from becom- 





2 See, e.g., Bearman v. University of Notre Dame, 453 N.E.2d 1196 (Ind. App. 
1983), in which the court held that a duty existed on the part of the university to protect 
business invitees from injuries caused by the acts of others on the premises. The plaintiff 
suffered a broken leg after an unidentified intoxicated man fell on her as she was 
returning to her car after a university football game. The court found that the university 
had reason to know that some spectators would become intoxicated and pose a general 
threat to the safety of other persons. 

’ See, e.g., Weiner v. Gamma Phi Chapter of Alpha Tau Omega Fraternity, 485 
P.2d 18 (Or. 1971), where the court found that the fraternity’s status as host and its 
direct involvement in serving liquor to students at an off-campus function were sufficient 
to impose a duty upon the fraternity. 

4 See PROSSER & KEETON, TorTs § 30 (5th ed. 1984). 

5 See infra text accompanying notes 9-25. 

See infra text accompanying notes 26-39. 
See infra text accompanying notes 40-50. 
See infra text accompanying notes 51-56. 


6 
7 
8 
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ing intoxicated. In large part, this reluctance may be attributed to the 
demise of ‘‘in loco parentis,’’® a theory first articulated in 1913'° which 
placed college authorities in the role of parents concerning their stu- 
dents’ physical and moral welfare." 

In Bradshaw v. Rawlings,’ the Third Circuit discussed how in loco 
parentis fell into disfavor as a common law basis for imposing a special 
duty upon college and university administrators. Originally, due to 
their status as minors, students were committed to the charge of the 
administrators and a special relationship was created between colleges 
and their students.’* This relationship imposed a duty on the college 
to exercise control over student behavior while giving the students the 
corresponding right to be protected by the college.** With the campus 
revolutions of the late 1960s, however, the students attacked the rigid 
controls and succeeded in acquiring a new status at colleges.* As a 
result of this new status, the Bradshaw court concluded: 


The modern American college is not an insurer of the safety of 
its students . . . . College students today are no longer considered 
minors; they are now regarded as adults in almost every phase of 
community life .... 


. .. College administrators no longer control the broad arena 


of general morals. At one time, exercising their rights and duties 
in loco parentis, colleges were able to impose strict regulations. 
But today students vigorously claim the right to define and regulate 
their own lives.*® 


Citing this demise of in loco parentis, the Third Circuit reversed a 
judgment against Delaware Valley College for injuries sustained by one 
of its students involved in an automobile accident.’” The driver of the 
car in which the plaintiff was a passenger was a fellow student who 
became intoxicated at an off-campus class picnic. In relieving the 





® See, e.g., Gregory, Alcohol Consumption by College Students and Related Lia- 
bility Issues, 14 J.L. & Epuc. 43 (1985) (citing W. KapLin, THE LAw oF HIGHER EDUCATION 
176 (1979); THE AMERICAN COLLEGE PERSONNEL ASSOCIATION, THE LEGAL FOUNDATIONS OF 
STUDENT PERSONNEL SERVICES IN HIGHER EDUCATION (1978)). 

10 See Gregory, supra note 9, at 43. 

" Gott v. Berea College, 161 S.W. 204 (Ky. 1913). 

2 612 F.2d 135 (3d Cir. 1979) (applying Pennsylvania law). For further discussion 
of this case, see Case Comment, Torts—Negligent Supervision—College Liability—Student 
Intoxication Injury, 19 Dug. L. REv. 381 (1981); Gregory, supra note 9, at 46-49. 

13 Bradshaw, 612 F.2d at 139. 

* Id. 

8 Id. 

16 Td. at 139-41. 

17 Id. at 144. 

*® Both the plaintiff and the driver of the vehicle were sophomores at Delaware 
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college of a duty, the Third Circuit ruled that the college’s internal 
regulations prohibiting alcohol consumption by minors, in and of 
themselves, did not place the college in a custodial relationship with 
its students.*® Such a custodial relationship, the court reasoned, would 
‘‘place an impossible burden on the college.’’?° 

As a corollary to the demise of in loco parentis, another argument 
offered against imposing a custodial relationship upon a university is 
that courts should be reluctant to create a legal duty to perform a legal 
function which neither party expected it to perform.”’ This theory served 
as the basis for the court’s refusal to impose a duty upon college 
administrators in Campbell v. Board of Trustees of Wabash College.?? 
The plaintiff, a student at a nearby college, suffered serious injuries in 
an automobile accident when the student whom she was visiting at the 
college attempted to drive her home after becoming intoxicated in his 
dormitory room.”* Ruling that ‘‘colleges are not expected to assume a 
role anything akin to ... a general insurer,’’** the court refused to 
impose a duty upon the college. 

Consequently, the most significant obstacle in establishing a prima 
facie case of common law negligence is the reluctance by courts to 
impose a duty upon colleges to control the conduct of their students. 
With the demise of in loco parentis, both courts and students generally 
do not expect colleges to assume a custodial relationship by preventing 
their students and others from injuries caused by student alcohol 
consumption. While this absence of a duty constitutes the primary bar 
to a common law negligence action, several other defenses are also 
available to colleges and universities. 





Valley College attending an off-campus picnic for their class. Although the internal 
regulations of the college prohibited the consumption of alcohol by students under the 
age of twenty-one, most of the seventy-five students at the picnic, including the plaintiff 
and the driver, were under twenty-one. The sophomore class advisor, a faculty member, 
assisted class officers in planning the picnic and in distributing the funds to purchase 
six or seven kegs of beer, but failed to attend the picnic. The class officers also distributed 
throughout the campus advertising flyers which depicted beer mugs. Id. at 137. Based 
upon these facts, the trial court imposed a duty upon the university and upheld a jury 
award of $1,108,067 to the plaintiff and $5000 to each of his parents. See Bradshaw v. 
Rawlings, 464 F. Supp. 175 (E.D. Pa. 1979). 

7° Bradshaw, 612 F.2d at 141. 

20 Td. at 142. 

21 See Case Comment, supra note 12, at 395. 

22 495 N.E.2d 227 (Ind. App. 1986). 

23 See id. at 228-29. The driver had purchased and provided the alcoholic beverages. 
The court found that no member of the college staff provided the driver with alcohol or 
knew that the student, aged twenty-one, ever drank alcoholic beverages in general or on 
that particular night. After consuming the beverages in the privacy of his dormitory 
room, the student attempted to drive the plaintiff home, but his car left the road and 
careened into a ditch. The student was arrested at the scene for having a blood alcohol 
level which exceeded the legal limit. Id. 

24 Td. at 232. 

28 Id. at 233. 
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B. The ‘‘Nonfeasance’’/‘‘Misfeasance’’ Distinction 


Due to increased public concern over drunk driving and other 
adverse affects of alcohol consumption, college and university admin- 
istrators have been urged to formulate campus alcohol policies which 
would reduce the risks associated with student alcohol consumption.” 
While this certainly constitutes a laudable objective, college and uni- 
versity administrators attempting to implement such an alcohol policy 
must be particularly wary of the important legal distinction between 
‘‘nonfeasance’’ and ‘‘misfeasance.’’ Failure to observe the legal tech- 
nicalities of this distinction might unwittingly expose the college or 
university to liability for the torts of their students resulting from 
alcohol consumption where liability might not otherwise exist. 

The distinction between ‘‘nonfeasance,’’ the passive inaction or 
failure to take steps to prevent others from harm, and ‘‘misfeasance,”’ 
the active misconduct working positive injury to others, is still deeply 
rooted in the law of negligence.” In recent common law negligence 
actions against colleges involving students who became intoxicated 
while on campus, courts have concluded that the complaints averred 
nonfeasance, not misfeasance—namely, that the college failed to take 
appropriate steps to protect its students from harm.” Under a longstand- 
ing theory, courts refuse to extend liability for nonfeasance beyond a 
limited group of relations governed by custom, public sentiment and 
views of public policy.?® As discussed in the previous section, courts 
do not recognize the college-student relationship as falling within this 
limited group of relations imposing a duty upon the college.*° Therefore, 
nonfeasance protects colleges from liability for injuries resulting from 
student alcohol consumption. 

If, however, colleges and universities, to prevent student alcohol 
consumption that might result in injuries, implement bolder and stricter 
alcohol policies, some courts could conceivably determine that a college 
had voluntarily undertaken the duty of a custodial relationship, which 





26 See, e.g., Roth, supra note 1, at 64, which concludes: 

University administrators should take into account the patterns of alcoholic 

beverage consumption throughout the university community and formulate 

policies to reduce risks presented by alcoholic beverage intoxication. By enacting 
alcohol policies that address important environmental factors such as availabil- 

ity, promotion and security practices, both on campus and in the surrounding 

community, universities can effectively reduce alcohol problems and create a 

favorable record of responsibility to rely on should litigation occur. 
Id. 

27 See PROSSER & KEETON, supra note 4, at 373. 

28 See, e.g., Baldwin v. Zoradi, 123 Cal. App. 3d 275, 176 Cal. Rptr. 809 (1981); 
Beach v. University of Utah, 726 P.2d 413 (Utah 1986). For a case finding misfeasance, 
see Zavala v. Regents of University of Cal., 125 Cal. App. 3d 646, 178 Cal. Rptr. 185 
(1981) (discussed irfra text accompanying notes 46-49). 

28 See PROSSER & KEETON, supra note 4, at 373. 

3° See supra text accompanying notes 9-25. 
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courts were otherwise reluctant to impose upon the institution. Under 
the theory of misfeasance, a college would have greater exposure to 
tort liability, which ‘‘may extend to any person to whom harm may 
reasonably be anticipated as a result of the defendant’s conduct.’’*? In 
order to avoid this exposure to liability, college administrators must 
carefully structure their alcohol policies so as not seemingly to assume 
a custodial relationship in protecting their students from alcohol-related 
injuries. Two cases, Baldwin v. Zoradi*? and Beach v. University of 
Utah,** illustrate how courts perceive the difference between nonfeas- 
ance and misfeasance. 

In Baldwin, the plaintiff alleged that California Polytechnic State 
University was negligent by virtue of its landlord-tenant relationship 
with its students because it failed to enforce a ‘‘license’’ that prohibited 
the use of alcohol in dormitories.** The court rejected the plaintiff's 
argument that this license created a special relationship between the 
university and the student sufficient to impose a duty upon the uni- 
versity.*> The court’s repeated references to the university merely failing 
to enforce its regulations (nonfeasance) implied that had the university 
been actively negligent in implementing its alcohol policy (misfeas- 
ance), the court would have imposed a duty on the university, in a 
case admittedly ‘‘on the cutting edge of the tort law.’’* 

Beach even more vividly displays the different manner in which a 
court regards nonfeasance. In addition to the traditional arguments for 
imposing a duty upon a university,*’ the plaintiff argued that since the 
faculty member supervising the field trip knew of the plaintiff’s pro- 
pensity for becoming disoriented after drinking,** the university owed 
the student a special duty to prevent any recurrence of intoxication. 
Repeatedly noting that neither the teacher nor the university assumed 
the duty of protecting the plaintiff from her own intoxication, the court 





31 PROSSER, supra note 4, at 374. 

% 123 Cal. App. 3d 275, 176 Cal. Rptr. 809 (1981). For further discussion of 
Baldwin, see Gregory, supra note 9, at 50-51. 

33 726 P.2d 413 (1986). 

% Baldwin, 176 Cal. Rptr. at 812. The plaintiff was injured as a passenger in an 
off-campus speed contest after she and fellow students had consumed alcoholic beverages 
in a campus dormitory in violation of the regulations of the dormitory ‘‘license’’ signed 

by all residents. 
; %8 Id. at 817. 

36 Td. at 821. 

37 726 P.2d at 417. The plaintiff, a minor enrolled in a freshman-level field biology 
class, was left a quadriplegic after she fell from a cliff during an overnight field-trip 
sponsored by the university. Even though the supervising professor was drinking himself 
and was aware that minor students were openly consuming alcoholic beverages, the court 
held that these facts did not suffice to impose a duty upon the university. 

38 At an earlier field trip supervised by the same faculty member, the plaintiff fell 
asleep in the bushes near the camp after drinking some wine. Since the plaintiff told 
her teacher that this was not her normal behavior, the court ruled that this prior incident 
did not suffice to put the plaintiff's teacher on notice of the plaintiff's propensity for 
becoming disoriented after drinking. Id. at 416. 
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treated the case as one involving nonfeasance and refused to impose a 
duty upon either the teacher or the university.*® The court seemed to 
imply that had the university taken steps to control the alcohol con- 
sumption of this particular student, it would have been held to a 
standard of reasonableness and held liable for a failure to meet that 
standard. 

University administrators wishing to avoid liability for injuries 
resulting from student alcohol consumption will want to have their 
actions judged according to a nonfeasance rather than a misfeasance 
standard. Therefore administrators must carefully structure the objec- 
tives of alcohol policies they wish to implement. For example, an 
alcohol policy may expose the university to tort liability if the policy 
specifically seeks to eliminate alcohol-related injuries by identifying all 
students who violate alcohol regulations. Liability might well be im- 
posed if some violators of the policy are not identified because some 
staff member negligently overlooked a potentially harmful student. For 
the sole purpose of limiting tort liability, therefore, administrators 
should design alcohol policies generally intended to promote alcohol 
awareness and responsible drinking rather than those specifically ori- 
ented to the identification of ‘‘problem’’ drinkers and the elimination 
of alcohol-related injuries. Of course, policies aimed at eliminating 
alcohol-related injuries only might possibly, and need not necessarily, 
further expose a university to tort liability. 


C. Proximate Causation—Another Defense to Potential Liability 


Another reason cited for judicial reluctance to impose liability upon 
universities is the notion of contributory or comparative negligence.” 
Most courts recognizing a contributory negligence defense view the 
plaintiff’s negligence as an intervening or insulating cause between the 
defendant’s negligence and the resulting injury.*’ Even if a court found 
that a university had a duty to protect its students and that it breached 
this duty, the court would also have to rule that the university’s 
negligence proximately caused the plaintiff’s injury in order to hold 
the university liable.* 

In Zavala v. Regents of the University of California,* the plaintiff, 
a twenty-three-year-old local resident visiting a student in a campus 
dormitory, suffered serious injuries when he fell from a balcony after 
consuming a large amount of alcohol and smoking some marijuana.“ 





3° Td. at 420. 
4 See, e.g., Zavala v. Regents of University of Cal., 125 Cal. App. 3d 646, 178 Cal. 
. 185 (1981). 
*1 See PROSSER & KEETON, supra note 4, at 452. 
«2 Td. at 165. 
* 125 Cal. App. 3d 646, 17. Cal. Rptr. 185 (1981). 
“4 While attending a private patty in the campus dormitory, the plaintiff drank two 
or three beers, smoked two pipes of marijuana with two other men, and consumed more 
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Based upon evidence that the plaintiff had been served at least seven 
beers while in an obviously intoxicated state at a party sponsored by 
the dormitory resident staff,*® the jury found the university negligent 
for continuing to serve alcohol to an obviously intoxicated person.“ 
Finding that the plaintiff’s own actions constituted willful misconduct, 
however, the jury apportioned only twenty percent of the liability to 
the university,*” a verdict which was upheld by the California appellate 
court.*® 

Some states have enacted legislation specifically intended to resolve 
whether providing alcohol is a proximate cause of alcohol-related in- 
juries. For example, in 1978 California enacted a statute which declared 
that the consumption of alcoholic beverages, not its serving, should be 
recognized as the proximate cause of alcohol-related injuries.*® Under 
the Connecticut Dram Shop Act, on the other hand, proof that providing 
the liquor proximately caused the intoxication which caused injury is 
not necessary to recover damages.*° In any event, a university faced 
with tort liability for injuries resulting from student alcohol consump- 
tion should be cognizant of the various common law and statutory 





than a pint of apricot brandy. In addition, he was served at least seven beers at a party 
sponsored by the dormitory resident staff. At the time of his injury, the plaintiff's blood 
alcohol content was .24%, almost two-and-one-half times the legal limit for driving a 
motor vehicle in California. The plaintiff testified that he left the party for fresh air, 
feeling as if he needed to vomit. The evidence did not indicate any negligence in the 
university’s physical maintenance of the stairwell. Id. at 185-86. 

45 Id. at 186. 

46 Id. 

47 Id. at 185. Six years earlier, the California Supreme Court had adopted the 
comparative negligence doctrine, which abrogated the rule that contributory negligence 
on the part of the plaintiff was a complete bar to recovery. See Li v. Yellow Cab Co., 
13 Cal. 3d 804, 119 Cal. Rptr. 858, 532 P.2d 1226 (1975). The university was not 
completely relieved of liability since this case was decided in one of the eleven ‘‘pure’’ 
comparative negligence jurisdictions (Alaska, California, Florida, Illinois, Louisiana, 
Michigan, Mississippi, New Mexico, New York, Rhode Island and Washington). Id. See 
PROSSER, WADE & SCHWARTZ, CASES AND MATERIALS ON ToRTS 612 (7th ed. 1982). However, 
the university would likely have been absolved of all liability had the case been decided 
in a jurisdiction utilizing a strict contributory negligence standard or another variation 
of the comparative negligence standard (the ‘‘slight-gross’’ approach or the ‘‘fifty percent’ 
approach). Id. 

« Zavala, 178 Cal. Rptr. at 187-88. 

«© “The Legislature hereby declares that this section shall be interpreted ... in 
favor of prior judicial interpretation finding the consumption of alcoholic beverages rather 
than the serving of alcoholic beverages as the proximate cause of injuries inflicted upon 
another by an intoxicated person.’’ CaL. Bus. & Pror. CopE § 25602(c) (West 1985). 
Although the Zavala case was decided after the enactment of this statute, the statute 
was not effective at the time the injury occurred and did not influence the court’s 
decision. Zavala, 178 Cal. Rptr. at 187 n.1. 

5° See Lavieri v. Ulysses, 149 Conn. 396, 180 A.2d 632 (1980) (interpreting Conn. 
GEN. Stat. ANN. § 30-102 (West 1975)). The case involved a restaurant owner who sold 
alcohol to a visibly intoxicated person. The court did not require the third party injured 
in a subsequent accident clearly caused by the intoxicated person to prove that the sale 
of liquor proximateiy caused the driver’s intoxication. 
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theories available for showing that any negligence on the part of the 
university was not the proximate cause of the resulting injuries. 


D. Governmental and Charitable Immunities 


Even if a duty existed, the university breached that duty, and the 
breach proximately caused the resulting injuries, the university could 
still successfully defend a suit on immunity grounds.*' Unless the 
legislature has consented to the suit, a state college or university is 
immune from tort actions since a state cannot be sued without its 
consent.*? Similarly, private colleges and universities may still qualify 
for the common law charitable immunity.** However, the availability 
of both governmental immunities and charitable immunities® has 
greatly diminished in recent years.** 


II. EFFECT OF DRAM SHOP STATUTES ON UNIVERSITY TORT LIABILITY 


In response to the general rule that no cause of action lies against 
one who has furnished alcoholic beverages to a person who subse- 
quently becomes intoxicated and injures another,*’ at least twenty-five 
states have enacted ‘‘dram shop statutes’ which impose varying degrees 
of liability upon providers of alcoholic beverages.5* One state, Califor- 





51 See PROSSER & KEETON, supra note 4, at 1032. 

82 See, e.g., Bacon v. Harris, 221 Or. 553, 352 P.2d 472 (1960), where the plaintiff 
was unsuccessful in an action brought against the state board of higher education for 
injuries he incurred as a spectator at a University of Oregon basketball game because the 
state had not waived its immunity. 

8° See, e.g., Higgins v. Pratt Inst., 45 F.2d 698 (2d Cir. 1930), where the court 
denied liability for an injury incurred by a student in the laboratory of a charitable 
institution which had resulted from the instructor’s negligence. 

54 See PROSSER & KEETON, supra note 4, at 1044. 

88 Id. at 1070. 

’¢ For a more thorough discussion of the modern status of governmental and 
charitable immunities, see generally Burke, Privileges and Immunities in American Law, 
31 S.D.L. Rev. 1 (1985); Caldeira, Changing the Common Law: Effects of the Decline of 
Charitable Immunity, 16 Law & Soc’y REv. 669 (1982). 

57 See Case Comment, The Student College Relationship and the Duty of Care: 
Bradshaw v. Rawlings, 14 Ga. L. REv. 843, 846 (1980) (citing Howlett v. Doglio, 403 Ill. 
311, 318, 83 N.E.2d 708, 712-713 (1949); Elder v. Fisher, 247 Ind. 598, 604, 217 N.E.2d 
847, 851 (1966)). 

5° See ALA. CODE § 6-5-71 (1975); ALASKA STAT. § 04.21.020 (1986); Ariz. Rev. STAT. 
ANN. § 4-301 (1986); Coto. REv. Stat. § 12-47-128.5 (Supp. 1986); Conn. GEN. Star. 
ANN. § 30-102 (1975); IpAHO Cope § 23-808 (Supp. 1986); IL. ANN. Stat. ch. 43, para. 
135 (Smith-Hurd 1986); IND. CopE ANN. § 7.1-5-10-15.5 (West Supp. 1986); Iowa CopE 
ANN. § 123.92 (West Supp. 1986); Kan. Stat. ANN. § 65-4051 (1985); Mg. Rev. Star. 
ANN. tit. 28, §§ 1401-1416 (Supp. 1986); MicH. STAT. ANN. § 18.993 (Callaghan 1986); 
MINN. Stat. ANN. § 340A.801 (West Supp. 1987); Miss. CopE ANN. § 67-1-83 (Supp. 
1986); Mo. ANN. Stat. § 537.053 (Vernon Supp. 1987); N.H. Rev. Stat. ANN. § 507-F:4 
(1983); N.M. Stat. ANN. § 41-11-1 (Supp. 1986); N.Y. Atco. Bev. Cont. Law § 11-101 
(McKinney Supp. 1987); N.D. Cenr. Cope § 5-01-06 (Supp. 1985); Oxnlo Rev. CopE ANN. 
§ 4399.01 (Anderson Supp. 1985); R.I. Gen. Laws §§ 3-14-1 to 3-14-15 (Supp. 1986); 
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nia, has enacted legislation preserving the common law rule that prov- 
iders of alcohol are not liable for any subsequent alcohol-related injuries.®® 
Although each statute is peculiar in its language and judicial interpre- 
tation, some general observations may be made about the potential 
impact, if any, of dram shop legislation on the tort liability of colleges 
and universities for injuries resulting from student alcohol consump- 
tion.®° 


A. Imposition of Duty Under Dram Shop Statutes 


One way in which dram shop statutes could affect the tort liability 
of universities would be to impose a duty where the common law 
usually does not.** Of the twenty-five dram shop statutes, however, 
only four statutes—those of Alabama,®* Maine,® Utah* and Vermont®— 
appear to expose a university to greater tort liability through the 
imposition of a duty upon the university than does the common law. 
The remainder either expressly limit their application to alcohol licen- 
sees (e.g., tavern owners) or are not intended to further expose potential 
defendants (e.g., social hosts, colleges or universities) to tort liability 
for alcohol-related injuries. 


B. Who May Recover Under Dram Shop Statutes 


Apparently codifying the common law theory of contributory neg- 


ligence denying recovery to the intoxicated plaintiff,*’ several of the 
twenty-three dram shop statutes which provide for civil liability®* permit 





S.D. Copiriep Laws ANN. §§ 35-4-78, 35-6-27, 35-11-1,-2 (1986); TENN. CopE ANN. §§ 57- 
10-101,-102 (Supp. 1986); UTAH CopE ANN. § 32A-14-1 (Supp. 1986); Vr. Stat. ANN. tit. 
7, § 501 (1972). 

Of these twenty-five statutes, all but two provide civil liability in certain circum- 
stances. The statutes of Mississippi and South Dakota do not provide civil liability, but 
solely impose criminal penalties for violation of their dram shop statutes. 

5° CaL. Bus. & Pror. CoDE § 25602(c) (West 1985). 

® No cases were uncovered in which the plaintiff based the cause of action upon 
a dram shop statute. However, if dram shop statues continue to become more prevalent 
and if courts continue to deny recovery to plaintiffs in common law negligence actions, 
universities might well expect plaintiffs to begin relying upon these statutes as a basis 
for bringing their causes of action. 

% See supra text accompanying notes 9-25. 

8 ALA. CODE § 6-5-71 (1975). See infra text accompanying notes 82-85 for a 
discussion of this statute. 

8° ME. REv. Stat. ANN. tit. 28, §§ 1401-1416 (Supp. 1986). See infra text accom- 
panying notes 86-90 for a discussion of this statute. 

* UTAH CopE ANN. § 32A-14-1 (Supp. 1986). See infra text accompanying notes 
91-93 for a discussion of this statute. 

8 Vr. Stat. ANN. tit. 7, § 501 (1972). See infra text accompanying notes 94-97 for 
a discussion of this statute. 

6° See supra note 58 for remaining statutes. 

®7 See supra text accompanying notes 40-50. 

* The Mississippi and South Dakota statutes only provide for criminal penalties. 
See supra note 58. 
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injured third parties, but not the person who was intoxicated, to bring 
a cause of action under the statute. For example, only six states appear 
to permit recovery by the intoxicated person® while thirteen states quite 
clearly forbid recovery.” Three statutes do not clearly resolve this 
issue,”? and one state denies recovery if the intoxicated person had 
reached the age of eighteen at the time of the accident.” With respect 
to any third parties injured by the intoxicated person, however, all 
twenty-three states providing for civil liability”*> permit recovery of 
damages against the provider of alcohol with one limited exception.” 
Accordingly, the most likely scenario exposing a university to greater 
tort liability under a dram shop statute is when a third party brings 
suit for injuries sustained in an automobile accident involving a student 
driver who had become intoxicated on campus. 


C. Standard of Care 


Another way ii which some dram shop statutes increase the ex- 
posure to tort liability is by holding those persons encumbered with a 
duty under the statute to a higher standard of care than the typical 
‘‘reasonable man’’ of common law negligence actions.”> Of the twenty- 
three dram shop statutes imposing civil liability,”* only eleven explicitly 
retain the common law ‘“‘reasonable man”’ standard.”’ The other twelve 





6° Ata. CODE § 6-5-71 (1975); ALASKA STAT. § 04.21.020 (1986); IND. CopE ANN. § 
7.1-5-10-15.5 (West Supp. 1986); Kan. Stat. ANN. § 65-4051 (1985); Mo. ANN. Stat. § 
537.053 (Vernon Supp. 1987); VT. Stat. ANN. tit. 7, § 501 (1972). 

70 Coto. REv. STaT. § 12-47-128.5 (Supp. 1986); Conn. GEN. Stat. ANN. § 30-102 
(1975); IDAHO CopE § 23-808 (Supp. 1986); ILL. ANN. Stat. ch. 43, para. 135 (Smith-Hurd 
1986); Iowa CoDE ANN. § 123.92 (West Supp. 1986); MicH. Stat. ANN. § 18.993 (Callaghan 
1986); MINN. STaT. ANN. § 340A.801 (West Supp. 1987); N.H. Rev. Stat. ANN. § 507- 
F:4 (1983); N.M. Stat. ANN. § 41-11-1 (Supp. 1986); N.Y. Atco. Bev. Cont. Law § 11- 
101 (McKinney Supp.1987); N.D. Cent. Cope § 5-01-06 (Supp. 1985); R.I. Gen. Laws §§ 
3-14-1 - 3-14-15 (Supp. 1986); UTAH CopE ANN. § 32A-14-1 (Supp. 1986). 

71 Ariz. REV. STAT. ANN. § 4-301 (Supp. 1986); OHIO REv. CopE ANN. § 4399.01 
(Anderson Supp. 1986); TENN. CopE ANN. §§ 57-10-101, 102 (Supp. 1986). These statutes 
permit recovery by persons ‘‘injured by an intoxicated person’’ and do not specifically 
address whether the intoxicated person may be included as a member of that class. This 
language, however, does suggest that the intoxicated person may not bring suit under 
this statute. 

72 Me. Rev. Stat. ANN. tit. 28, §§ 1401-1416 (Supp. 1986). 

73 See supra note 58. 

74 IDAHO CoDE § 23-808 (Supp. 1986) does not allow passengers of the intoxicated 
driver to recover damages against the provider of alcohol. 

75 See PROSSER & KEETON, supra note 4, at 174. 

7° The Mississippi and South Dakota statutes only provide for criminal penalties. 
See supra note 58. 

7” These statutes generally provide that the person who furnished the alcohol ‘“‘knew 
or should have known”’ that the person receiving the alcohol was a minor or was 
intoxicated. Coto. Rev. Stat. § 12-47-128.5 (Supp. 1986); IDAHO CopE § 23-808 (Supp. 
1986); IND. CopE ANN. § 7.1-5-10-15.5 (West Supp. 1986); KAN. Stat. ANN. § 65-4051 
(1985); ME. Rev. Stat. ANN. tit. 28, §§ 1401-1416 (Supp. 1986); MicH. Stat. ANN. § 
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do not explicitly set forth the applicable standard of care” but are 
generally interpreted to impose strict liability upon those defendants 
encompassed within the statute.”” However, the Alabama, Utah and 
Vermont statutes® are the only three of these twelve which also appear 
to impose a duty upon a college or university where the common law 
does not.*’ Under their present status, therefore, the various dram shop 
statutes enacted for the general purpose of expanding common law tort 
liability for alcohol-related injuries appear to have had little impact on 
colleges and universities. 


D. Statutes Which May Expand a University’s Tort Liability 


Although dram shop statutes generally appear to have had little 
impact thus far upon the tort liability of universities, four statutes 
illustrate how dram shop legislation may eliminate some of the available 
common law defenses and thereby expose universities to greater tort 
liability. 


1. Alabama 
The Alabama dram shop statute provides: 


Every ... person who shall be injured ... by any intoxicated 
person ... shall have a right of action against any person who 
shall, by selling, giving or otherwise disposing of [sic] to another, 
contrary to the provisions of law, any liquors or beverages, cause 
the intoxication of such person for all damages actually sustained, 
as well as exemplary damages (emphasis added).* 


This statute potentially eliminates two important defenses available to 
universities in common law negligence actions. First, through the use 
of the phrase ‘‘selling, giving or otherwise disposing of (alcoholic 





18.993 (Callaghan 1986); Mo. ANN. Stat. § 537.053 (Vernon Supp. 1987); N.H. REv. 
Stat. ANN. § 507-F:4 (1983); N.M. Stat. ANN. § 41-11-1 (Supp. 1986); R.I. Gen. Laws 
§§ 3-14-1 - 3-14-15 (Supp. 1986); TENN. CopE ANN. §§ 57-10-101,-102 (Supp. 1986). 

7° ALA. CODE § 6-5-71 (1975); ALASKA STAT. § 04.21.020 (1986); Ariz. Rev. Start. 
ANN. § 4-301 (Supp. 1986); Conn. GEN. Stat. ANN. § 30-102 (1975); ILL. ANN. STAT. ch. 
43, para. 135 (Smith-Hurd 1986); Iowa Cope ANN. § 123.92 (West Supp. 1986); MINN. 
STAT. ANN. § 340A.801 (West Supp. 1987); N.Y. Alco. Bev. Cont. Law § 11-101 (McKinney 
Supp. 1987); N.D. Cent. Cope § 5-01-06 (Supp. 1985); On1o Rev. Cope ANN. § 4399.01 
(Anderson Supp. 1985); Uran Cope ANN. § 32A-14-1 (Supp. 1986); VT. STaT. ANN. tit. 
7, § 501 (1972). 

7° See, e.g., Haafke v. Mitchell, 347 N.W.2d 381 (Iowa 1984); Berkeley v. Park, 47 
Misc. 2d 381, 262 N.Y.S.2d 290 (N.Y. Sup. Ct. 1965). 

% Ata. CODE § 6-5-71(a) (1975); UTAH Cope ANN. § 32A-14-1 (Supp. 1986); VT. 
Stat. ANN. tit. 7, § 501 (1972). 

*1 See supra text accompanying notes 62, 64-65. 

* Aa. CopE § 6-5-71(a) (1975). 
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beverages),’’®* the Alabama legislature evidently expands the class of 
persons with a duty beyond mere alcohol licensees. For example, had 
the Alabama statute controlled the outcome of Bradshaw, where a 
faculty member assisted in the procurement of funds to purchase alcohol 
for a student picnic, a court could have imposed a duty upon the 
university since the faculty member arguably ‘‘disposed of’’ alcohol. 
Second, as interpreted by Alabama courts, plaintiffs suing under this 
statute need not prove a causal connection between the furnishing cf 
alcohol and the injury as is required in common ‘aw negligence ac- 
tions.** Since this statute imposes a duty upon non-licensees and does 
not require proximate cause, a plaintiff suing under a dram shop statute 
similar to Alabama’s would have a greater opportunity for success than 
under a common law negligence theory. 


2. Maine 


The Maine dram shop statute lessens the burden for imposing a 
duty upon a university but retains the causation standard and all the 
available defenses to a common law negligence action.** The Maine 
statute specifically provides that a non-licensee of alcohol who commits 
an act giving rise to liability may be held liable under the statute,*’ 
thereby imposing a duty upon the university where none existed at 
common law. The Maine statute, however, only imposes liability on 


defendants who negligently® or recklessly® serve alcohol to a minor 
or to a visibly intoxicated individual. Furthermore, this statute retains 
all common law defenses applicable to tort actions based on negligence 
or recklessness.” Plaintiffs suing under the Maine statute bear a much 


greater burden of proof in establishing their prima facie case than under 
the Alabama statute. 


3. Utah 


The Utah dram shop statute also exposes a university to greater 
tort liability by imposing a duty upon ‘‘any person who directly gives, 





83 Id. 

8 See supra text accompanying notes 12-20. 

* See, e.g., Phillips v. Derrick, 36 Ala. App. 244, 54 So. 2d 320 (1951), which 
held that under this dram shop statute a plaintiff is not held to the usual standards of 
proof of causal connection between the illegal sale of beverages and the injury in 
establishing his prima facie case. Consequently, a defendant university sued under this 
statute could not argue that the contributory negligence of a student in becoming 
intoxicated was an intervening cause shielding the university from liability. The Univer- 
sity of California successfully argued this point in Zavala. See supra text accompanying 
notes 40-49. 

86 Me. REv. Stat. ANN. tit. 28, §§ 1401-1416 (Supp. 1986). 

# Id. at § 1405(2). 

88 Id. at § 1406. 

8° Id. at § 1407. 

% Id. at § 1410. 
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sells, or otherwise provides liquor’’ to any person who is a minor or 
who is apparently intoxicated.” Liability extends not only to furnishing 
alcohol to those persons who the provider should have known were 
intoxicated, but also to providing alcohol to minors or visibly intox- 
icated people under a strict liability theory.** Under the Utah statute, 
a university which assisted in any way in the provision of alcohol to 
minors or to visibly intoxicated persons could be held strictly liable 
for any resulting injuries to third parties. 


4. Vermont 


The Vermont dram shop statute may perhaps be the most generous 
statute to plaintiffs because it eliminates several of the available defenses 
to a common law negligence action. The statute provides: ‘‘[A] person 
who is injured . . . by an intoxicated person . . . shall have a right of 
action ... against a person or persons, who, by selling or furnishing 
intoxicating liquor unlawfully, have caused in whole or in part such 
intoxication.’’®> Again, as do the statutes of Alabama, Maine and Utah, 
the Vermont statute extends the duty beyond mere alcohol licensees 
and applies to anyone who unlawfully furnishes intoxicants.*%* The 
absence of the ‘‘reasonable man’’ language, moreover, suggests that the 
Vermont legislature intended to impose strict liability upon these 


defendants.” Finally, the statute explicitly states that the plaintiff need 
only show that the person’s intoxication caused the injury ‘‘in whole 





® UtaH Cope ANN. § 32A-14-1(1)(c) (Supp. 1986). In Beach (discussed supra text 
accompanying notes 37-39), the plaintiff did not sue under this dram shop statute, but 
under a common law negligence theory. The Utah statute prevents recovery by a person 
injured by his or her own voluntary intoxication (discussed supra note 70). 

% Td. at § 32A-14-1(1)(c), which holds the defendant liable for providing alcohol 
to a person ‘“‘whom the person furnishing the alcoholic beverage knew or should have 
known from the circumstances was under the influence of intoxicating alcoholic beverages 
or products or drugs.’’ 

93 Td. at §§ 32A-14-1(1)(a)(b), which hold the defendant liable for providing alcohol 
to a person ‘‘who is under the age of 21 years or who is apparently under the influence 
of intoxicating alcoholic beverages or products or drugs.’’ The absence of the ‘‘reasonable 
man’’ language (‘‘knew or should have known’’) that appears in the subsequent statutory 
section, supra note 92, indicates that the legislature intended here to impose strict 
liability on defendants who provide alcohol to minors or to visibly intoxicated persons. 

% Vr. Stat. ANN. tit. 7, § 501 (1972). 

8 Id. 

% Id. The statute does not elaborate further upon what constitutes the ‘‘unlawful’’ 
furnishing of alcohol. 

*7 Id. A later portion of this same statute utilizes this ‘‘reasonable man’’ language 
in imposing liability upon any building owner who “knew or had reason to know’’ that 
his tenant sold intoxicating beverages on his premises. Therefore, the omission of any 
“reasonable man’’ language in the earlier portion of the statute imposing liability on 
alcohol providers further indicates that the legislature intended a strict liability standard 
to apply here. 
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or in part,’’** thereby reducing the difficulty in showing that providing 
the alcohol proximately caused the injury. Due to its imposition of a 
duty on all persons furnishing alcohol, its strict liability standard, and 
its lessened requirement for proving proximate cause, the Vermont 
statute exposes universities to much greater liability than does the 
common law. 


III. SUMMARY AND SUGGESTIONS 


A. The Problem: The Common Law Discourages Implementation 
of Alcohol Policies 


At first glance, common sense indicates that a university wishing 
to protect itself from tort liability should enact strict alcohol policies 
specifically designed to prevent alcohol abuse by its students.*® None- 
theless, however worthy this objective from a moral or safety viewpoint, 
an alcohol policy aimed at preventing student alcohol abuse does not 
appear to constitute the better legal alternative because of the nonfeas- 
ance/misfeasance distinction. The common law shields universities from 
tort liability for injuries resulting from student alcohol consumption. 
Furthermore, dram shop statutes enacted in about one-half the states 
appear to have had very little impact on university tort liability. 

The best option, therefore, for a university solely concerned with 
insulating itself from tort liability is to do nothing aside from ensuring 
that its agents do not sell alcohol unlawfully or sponsor parties where 
alcohol is served unlawfully. The common law generally no longer 
recognizes a duty on the part of universities to regulate the conduct of 
their students. Once a universily attempts to ferret out individual 
drinking problems and to prevent alcohol abuse, it runs the risk that a 
court might rule that it has assumed the duty of regulating student 
conduct and thereby hold the university liable for any negligence in 
performing that duty. In effect, the nonfeasance/misfeasance distinction 
serves as a disincentive for universities to implement alcohol policies 
aimed at preventing individual alcohol abuse. 


B. The Solution: Moderate Enforcement of Alcohol Policies 
Specifically Structured to Foster Alcohol Awareness and 
Responsible Drinking 


Universities motivated by concerns other than their tort liability, 
such as the health and safety of their students, will still wish to 





%8 Id. In this regard, even the Alabama statute, supra note 85, is not as generous 
to the plaintiff as is the Vermont statute. The Alabama statute was simply silent on the 
issue of causal connection and the Derrick court, 54 So. 2d at 320, interpreted this 
silence as eliminating the requirement of proving a causal connection between the 
intoxication and the injury. 

% In fact, this approach has been advocated by others discussing the potential tort 
liability of universities. See, Roth, supra note 1, at 58: ‘‘To positively affect the outcome 
of liability suits, universities should enact policies that both actively reduce high risk 
drinking patterns and prepare university personnel to address problems that do arise.’’ 
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implement alcohol policies addressing these concerns. The university 
should carefully structure its alcohol policy to foster alcohol awareness 
and responsible drinking, rather than to identify individual ‘‘problem’”’ 
drinkers and to prevent alcohol abuse by individual students. A policy 
aimed at improving the students’ general attitudes about alcohol should 
not expose a university to tort liability for an incident involving a 
particular student because the university never assumes the duty of 
regulating that student’s conduct. On the other hand, a policy aimed 
at preventing alcohol abuse by individual students may subject a uni- 
versity to tort liability if a court determines that the university assumed 
the duty of regulating that student’s conduct and then negligently 
performed that duty. 

In an alcohol policy designed to foster alcohol awareness and 
responsible drinking, the university may issue clearly defined regula- 
tions as to the conditions under which students may consume alcohol. 
Courts have not interpreted such internal regulations as imposing a 
duty upon universities to regulate the conduct of their students.’™ It is 
not the existence of these internal regulations, but rather the manner 
in which they are enforced, which may expose the university to greater 
potential tort liability. 

With respect to the enforcement of its alcohol policy, a university 
should avoid sponsoring events in which a court could determine that 
the university in its official capacity provided alcohol to minors or to 
visibly intoxicated persons. These include any events using university 
funds or supervised by any university personnel, whether faculty mem- 
bers or resident staff members. If a minor or a visibly intoxicated person 
causes an injury after consuming alcohol at an event sanctioned in such 
a way by the university, the university exposes itself to tort liability 
under the common law and in certain states perhaps to dram shop 
liability. 

With respect to students who wish to consume alcohol in the 
privacy of their campus residences, however, the university should be 
reluctant to implement strict enforcement of an alcohol policy specifi- 
cally designed to identify and to punish those individuals who violate 
the institution’s alcohol regulations. First, any negligent enforcement 
of this policy by university personnel may unwittingly expose a uni- 
versity to tort liability if a court subsequently rules that the university 
assumed the duty of regulating the conduct of its students. Second, 





100 See, e.g., Bradshaw, supra notes 12-20 and accompanying text; Baldwin, supra 
notes 32-36 and accompanying text; Beach, supra notes 37-39 and accompanying text. 

For example, the plaintiff in the Bradshaw case argued that a college regulation 
which prohibited the consumption of alcohol on campus served to impose a duty on the 
college to enforce that regulation. The court disagreed: “‘A college regulation that 
essentially tracks a state law and prohibits conduct that to students under twenty-one is 
already prohibited by state law does not, in our view, indicate that the college voluntarily 
assumed a custodial relationship with its students .. . .’’ 612 F.2d at 141. 

» For example, such a situation might arise if a resident staff member referred a 
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an alcohol policy specifically aimed at identifying problem drinkers is 
likely to create tension between university personnel and the students. 
Third, students who feel they cannot socialize on campus might seek 
entertainment elsewhere and thus be subjected to the risks associated 
with drinking and driving. 

A university would do better to implement an alcohol policy which 
generally seeks to foster alcohol awareness and responsible drinking. 
Through the use of education and counseling programs, the university 
may improve overall student attitudes towards drinking without seem- 
ing to assume custodial responsibility for the conduct of its individual 
students. Rather than closely monitoring campus residences for partic- 
ular violations of internal regulations, the university should expend its 
resources in encouraging a healthy relationship between university 
personnel and students. In this way a resident staff member, for in- 
stance, might be more inclined to learn of an individual drinking 
problem. For example, the university might encourage a ‘‘self-policing”’ 
system whereby a concerned acquaintance of a person needing alcohol 
counseling would feel free to discuss these concerns with a resident 
staff member. If such an alcohol policy succeeds, students will have 
acquired positive attitudes about the need for responsible drinking and 
will be better prepared for the adult world. If such a policy fails, 
however, at least the university will not have subjected itself to greater 
tort liability because it never assumed the duty of regulating the conduct 
of its individual students. 


IV. CONCLUSION 


Colieges and universities generally are not held liable for injuries 
resulting from the alcohol consumption of their students. Under the 
common law, universities do not have a duty to regulate the conduct 
of their students. This absence of a duty is fortified by the common 
law nonfeasance/misfeasance distinction. The additional difficulties in 
establishing proximate cause and overcoming traditional common law 
immunities make recovery of damages from the university by the 
plaintiff all the more problematic. The various dram shop statutes in 
approximately one-half the states have had little impact upon university 
tort liability. 

Of course, universities motivated by concerns other than tort lia- 
bility, such as the health and safety of their students, will still wish to 
implement alcohol policies designed to address these concerns. By 
enacting carefully structured alcohol policies with positive objectives 
such as alcohol awareness and responsible drinking rather than those 





student to a campus alcohol counselor. If the student missed a number of consecutive 
counseling sessions without rebuke and later injured someone as a result of his intoxi- 
cation, a court may rule that the university had assumed a duty of regulating that 
student’s conduct and had negligently performed that duty. 
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with negative objectives such as identifying violators of internal regu- 
lations, the university might better instill improved student attitudes 
towards alcohol. In addition, alcohol policies aimed at achieving these 
general positive objectives will continue to shield universities from 
potential tort liability. 


Timothy M. McLean* 





* B.A., University of Notre Dame, 1983; J.D. Candidate, Notre Dame Law School, 
1988. 
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